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Juliet Butterworth

From: Information and Privacy
Sent: Wednesday, 15 March 2023 11:12 AM
To:
Cc:
Subject: Formal Access Application - Notice of Decision - - Our ref: GIPA22/

 
 
15 March 2023 
 
Our ref: GIPA22/
Your ref: 
 

NOTICE OF DECISION  
 
Good morning 
 
I refer to your formal access application under the Government Information (Public Access) Act 2009 (GIPA Act) that 
you lodged with the Department of Communities and Justice (the Department).  
 
Decision 
 
I am authorised by the principal officer of the Department to decide your access application under section 9(3) of 
the GIPA Act.  
 
Under section 53 of the GIPA Act, the Department must undertake reasonable searches as may be necessary to find 
any of the government information applied for that was held by the Department when the application was 
received, using the most efficient means reasonably available to the Department. I can confirm that a thorough 
search has been conducted of the Department’s records management systems for any information that falls within 
the scope of your request.  
 
I have considered your request in view of the objectives of the GIPA Act where you have a legally enforceable right to
obtain information, unless there is an overriding public interest against disclosure of the subject information. Further,
I have also considered the requirements of section 74 of the GIPA Act, which provides that an agency may delete
information from a record if the deleted information does not fall within the scope of the information applied for.  
 
In  the  acknowledgement  letter  for  this  application,  the  Department  proposed  to  remove  third  party  personal
information from the records. As you did not object to this, some third party personal information has been deemed 
to  fall outside  the  scope of  your  request  and has been  redacted  accordingly. 

 
In deciding your application, I was required to conduct a “public interest test” where the public interest considerations
favouring disclosure of government information were weighed against those factors that do not favour disclosure. On
this occasion, I have not identified any public interest factors against the disclosure of the information that you have 
requested.  
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Therefore, in accordance with section 58(1)(a) of the GIPA Act, I have decided to provide you with a complete copy 
of the information that falls within the scope of your request.  
 
A copy of the relevant records will be sent to this inbox shortly via the application Kiteworks. 
 
Review rights 
 
If you disagree with any of the decisions in this notice that are reviewable, you may seek a review under Part 5 of 
the GIPA Act. You have three review options: 

 
 An internal review lodged with the Department’s Open Government, Information and Privacy Unit, within 

20 working days of the date of this Notice; 
 An external review by the NSW Information Commissioner, within 40 working days of the date of this 

Notice; or 
 An external review by the NSW Civil and Administrative Tribunal, within 40 working days of the date of this 

Notice. 
 
Please do not hesitate to contact me in the first instance to discuss any concerns you have in relation to this 
decision, noting that you have been provided with a complete copy of the information requested.  
 
Further information about your review rights can be located on the Information and Privacy Commission’s website 
at https://www.ipc.nsw.gov.au/fact‐sheet‐your‐review‐rights‐under‐gipa‐act.  
 
Please contact our office at infoandprivacy@dcj.nsw.gov.au, if you have any queries regarding this matter.  
 
Kind regards, 
 
Alicia McKenzie she/her (pronouns) 
Solicitor 
Open Government Information and Privacy 
Department of Communities and Justice 
 
P 02 9765 4035 E alicia.mckenzie@justice.nsw.gov.au   
 
https://www.dcj.nsw.gov.au/  
 
Locked Bag 5000 
Paramatta NSW 2124 
 
Working days Monday to Friday, 8:30am – 4:30pm 
 

                                           

 
 

                 
 
I acknowledge the traditional custodians of the land and pay respects to Elders past and present. I also acknowledge all the 
Aboriginal and Torres Strait Islander staff working with NSW Government at this time.  
 
Please consider the environment before printing this email.  
 
DISCLAIMER: This email message, including any attachments, is intended for the individual or entity to whom it is addressed and 
may contain information that is confidential, privileged and/or exempt from disclosure under applicable law. If you have received 
this email in error you must not disclose or use the information in it. Please delete the email and any copies and notify the sender. 
Confidentiality or privilege are not waived or lost by reason of the mistaken delivery to you. Views expressed in this message are 
those of the individual sender, and are not necessarily the views of the Department of Communities and Justice. The Department 
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accepts no liability for any loss or damage arising from the use of this email or attachments and recommends that the recipient 
check this email and any attached files for the presence of viruses. 
 
Use of electronic mail is subject to NSW Department of Communities and Justice policy and guidelines. 
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Juvenile Justice 

Client Protection & Wellbeing Policy 
 

 

 

1. Introduction 

Juvenile Justice NSW is responsible for the management of young offenders in the 
community or in custody. It is committed to the promotion of the safety, welfare and 
wellbeing of children and young people. Juvenile Justice also shares responsibility 
with service delivery partners to ensure that children and young people are protected 
from abuse and neglect. 
 
Juvenile Justice recognises that institutional environments, such as Juvenile Justice 
centres, can have a negative effect on children and young people and that system 
abuse1 can occur. Juvenile Justice has a responsibility to ensure that policies and 
practices are designed to minimise harm that may occur during a period in custody 
and that systems are in place to identify, report and address harm if it does occur.  
 
This policy should be read in conjunction with the: 

• Juvenile Justice Code of Conduct and related policies; Code of conduct  

• Child Wellbeing and Child Protection – NSW Interagency Guidelines. 
Hyperlink to webpage: Guidelines 

 
The Juvenile Justice Client Protection and Wellbeing Policy 2014 replaces the Client 
Protection Policy 2013.  
 

2. Purpose 

The purpose of this policy is to promote the welfare and protection of children and 
young people who are clients2 of Juvenile Justice NSW and in particular to ensure 
that employees and non-Juvenile Justice employees3 (including but not limited to 
external consultants, contractors, volunteers, students, Official Visitors and 
chaplains): 

• are aware of Juvenile Justice protocols and professional obligations in respect 
to the safety, welfare and wellbeing of clients; and 

• ensure that employees are aware of Juvenile Justice and NSW legislative 
mandatory reporting obligations, in relation to clients who are, or may be, 
abused, neglected and at risk of significant harm. 

 

3. Scope  

The policy covers allegations of reportable conduct by employees, abuse of clients 
by other clients and abuse perpetrated by people outside the juvenile justice service 
environment. It also concerns mandatory notification to the NSW Ombudsman of 
reportable allegations or convictions against an employee.  
 

                                            
1 ‘
Systems abuse’ refers to the ‘harm done to children in the context of policies or programs that are designed to provide care or protection. The child’s 

welfare, development or security are undermined by the actions of individuals or by the lack of suitable policies, practices and procedures within systems or 

institutions’ (Cashmore, J., & Bussey, K. 1994, The Credibility of Child Witnesses: Judicial Views, School of Behavioural Sciences, Macquarie University) 

2 See Definitions 

3 A non-employee is anyone who delivers a service to a Juvenile Justice client in the community or detention centre regardless of their employment status. 
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The policy concerns all incidents of abuse or neglect that an employee witnesses 
against a child or young person. This includes all incidents where employees have 
reasonable grounds to suspect that a child or young person is at risk of significant 
harm, including instances that are reported by clients or by other people.  
 
This policy applies to all employees and non-employees, whether engaged on a 
permanent, temporary, casual or volunteer basis. This includes, but is not limited to 
non-employees in contact with Juvenile Justice clients, external consultants, 
contractors, volunteers, students, Official Visitors and Chaplains.  
 
Juvenile Justice must ensure that partner4, contracted or registered participating 
agencies and individuals that fall within the scope of this policy are aware of the 
requirements relating to the provisions of the Children and Young Persons (Care 
and Protection) Act 1998, the Ombudsman Act 1974 and the Commission for 
Children and Young People Act 1998 and other relevant legislative instruments 
relating to child protection.  
 

4. Objectives 

The key objectives of the policy and associated guidelines are to ensure that: 

(a) Employees, non-employees in contact with Juvenile Justice clients and others 
covered by the scope of this policy are aware of their responsibilities in 
promoting the safety, welfare and wellbeing of clients; 

(b) appropriate organisational and work place policies and procedures are in 
place to ensure the safety, welfare and wellbeing of clients;  

(c) systems are in place to address concerns about employees conduct and 
others covered by the scope of this policy;  

(d) organisations who receive funding from Juvenile Justice NSW are aware of 
their responsibilities under the Children and Young Person (Care and 
Protection) Act 1998 and the Commission for Children and Young People Act 
1998; and  

(e) Juvenile Justice NSW statutory reporting requirements are fulfilled.  
 

5. Legal requirements 

The following NSW legislative instruments form the basis of this policy, including but 
not limited to: 

(a) Children and Young Persons (Care and Protection) Act 1998; 

(b) Children (Community Service Orders) Act 1987; 

(c) Children (Criminal Proceedings) Act 1987; 

(d) Children (Detention Centres) Act 1987; 

(e) Commission for Children and Young People Act 1998; 

(f) Crimes Act 1900; 

                                            
4 Any agency: for profit or not for profit non-government agency to which a referral is made with respect to a client under the age of 18.
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(g) Ombudsman Act 1974 Part 3A; 

(h) Public Interest Disclosures Act 1994; 

(i) Public Sector Employment and Management Act 2002;  

(j) Young Offenders Act 1997. 
 
The key pieces of child protection legislation in NSW are: 

• Children and Young Persons (Care and Protection) Act 1998;  

• Commission for Children and Young People Act 1998;  

• Ombudsman Act 1974 [Part 3A]; 

• Child Protection (Working with Children) Act 2012. 
 
Juvenile Justice employees are mandatory reporters5 according to the Children and 
Young Persons (Care and Protection) Act 1998. They must make a report to the 
Child Protection Helpline if they have reasonable grounds to suspect that a child is at 
risk of significant harm. 
 

Juvenile Justice is a designated government agency for the purposes of the 
Ombudsman Act 1974. The NSW Ombudsman must be notified of any reportable 
allegation or reportable conviction against an employee of which Juvenile Justice 
becomes aware. 
 
The Child Protection (Working with Children) Act 2012 prohibits Juvenile Justice 
from employing a barred person in child-related work. Section 11 of this Act requires 
a national police check and review of findings of misconduct involving children. The 
result of the check and review results in either a clearance to work with children for 
five years or a bar against working with children.  

 

5.1 Statutory Duty of Care 

Employees have a duty of care6 towards Juvenile Justice clients, in that it is 
reasonably within their power, they must ensure the safety, welfare, and wellbeing of 
clients. Failure of an employee to discharge his or her duty of care, or otherwise to 
act within the law, may result in the employee or Juvenile Justice (or both) being 
liable to criminal or civil action.   

 
In addition, statutory provisions exist that create offences specific to Juvenile Justice 
administration. For example, an employee who conducts him/herself in the following 
manner is guilty of an offence and is liable to a penalty not exceeding 10 penalty 
units or imprisonment for a period not exceeding 12 months, or both: 

• punishes a detainee, or causes a detainee to be punished, in a manner 
prohibited; or 

• without lawful authority delivers or attempts to deliver a detainee alcohol, 
drugs or other contraband of any kind; or 

                                            
5 section 27 of the Children and Young People (Care and Protection) Act 1998 

6 Juvenile Justice Code of Conduct 2010
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• without lawful excuse discloses any information obtained in connection with 
his or her employment. 

 

6. Employee Misconduct and Work Performance Issues  

Juvenile Justice is committed to ensuring that fair and effective systems exist for 
managing unsatisfactory work performance, unacceptable conduct or workplace 
behaviour, misconduct, reportable conduct or misconduct that may involve 
reportable conduct involving employees. 
 
The Public Service Commission Personnel Handbook Appendix A provides direction 
if employees7 fail to comply with relevant legislation or the Juvenile Justice code of 
conduct, rules, regulations, policies and procedures or who fail to reach or maintain 
acceptable standards of performance. 
 
Juvenile Justice NSW Directors and Managers are not required to do any formal 
investigation. Their role is limited to obtaining and forwarding information to the 
Employment Relations & Professional Conduct Unit for consideration by the 
Professional Conduct Committee. 
 

 

7. Child Protection Intervention 

Child abuse and neglect are complex and serious problems that can have 
detrimental and far-reaching consequences for children and young people and their 
families.  
 
Child and young people abuse8 refers to intentional action that has resulted in or 
appears likely to result in the:  

(a) physical injury or sexual abuse of a child or young person; or 

(b) child or young person suffering emotional or psychological harm of such a 
kind that the emotional or intellectual development of the child or young 
person is, or is likely to be, significantly damaged; or 

(c) physical development or health of a child or young person being 
significantly harmed. 

 
Children and young people neglect9 refers to situations where the child or young 
person’s basic needs (e.g. supervision, medical care, nutrition, shelter or education) 
have not been met, or are at risk of not being met, to such an extent that it can be 
reasonably expected to have a significant adverse impact on the child or young 
person’s safety, welfare or well-being. This lack of care could be constituted by a 
single act or omission or a pattern of acts or omissions. The carer may or may not be 
the parent.10 
 

                                            
7 Excluding Youth Justice Conference Convenors

 
8 According to section 227 of the Children (Care and Protection) Act 1998 

9 According to section 228 of the Children (Care and Protection) Act 1998 
10 NSW Government, Interagency Guidelines, Child Wellbeing and Child Protection, Fact Sheet: Making a child protection report – How do I know if a child 

or young person is being abused or neglected? 
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The definition in the Ombudsman Act 1974 of sexual abuse and misconduct, assault, 
ill-treatment, neglect and behaviour causing psychological harm differs from the 
definitions of child and young people abuse and neglect in the Children (Care and 
Protection) Act 1998. The employment context sets a different threshold for 
reportable conduct (see section 8.3).  
 

7.1 Aboriginal and Cultural Considerations 

Culture and experience influence parenting and care giving practices. Mandatory 
reporting should not occur for behaviours or practices that are culturally unfamiliar 
unless the reporter considers that the impact or effects of these place a child at risk 
of significant harm. 
 
Conversely, behaviours that are suspected of causing risk of significant harm should 
not be minimised or dismissed on cultural grounds.  
 
The principles in relation to care and protection for Aboriginal and Torres Strait 
Islander people are contained in Chapter 2, Part 2 of the Children and Young 
Persons (Care and Protection) Act 1998. This includes the promotion of self-
determination through programs and strategies, as well as participation in decision 
making by Aboriginal communities and families. 
 
Any information, such as cultural, linguistic, refugee, migration and/or settlement 
factors that may assist in the assessment of a case should always be included in a 
report to the Child Protection Helpline.  
 

8. Reporting  

Mandatory Reporting 

8.1 Mandatory Reporting of Child at Risk of Significant Harm 

Employees of Juvenile Justice are mandatory reporters11 and must complete the 
Mandatory Reporter Guide (MRG) to determine whether their concern about a child12 
constitutes a suspected risk of significant harm (ROSH). It is mandatory to report a 
child up to the age of 16 years. The legislation allows the reporting of concerns about 
young people aged 16-17 years. Employees are encouraged to report a vulnerable 
young person over the age of 16 who is unable to make an informed decision.  
 
The interactive online MRG forms part of the common assessment framework for all 
agencies working with children or young people and is intended to assist mandatory 
reporters to determine whether a case meets the threshold for risk of significant 
harm. The MRG assists critical thinking; it does not prohibit a mandatory reporter 
from a course of action he/she believes is appropriate.  
 
Decision trees can be accessed to assist with the most common issues a mandatory 
reporting officer will need to consider. Decision trees are available for a wide range 

                                            
11 According to section 27 of the Children and Young People (Care and Protection) Act 1998

 
12 The Children and Young Persons (Care and Protection) Act 1998 only make it mandatory to report a child up to the age of 16 years 

as a person who is under the age of 16 years 
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of issues of concern about a child or young person or carers’ concerns are accessed 
at: www.keepthemsafe.nsw.gov.au. Keep Them Safe 

8.2 Under the care of the Minister for Community Services 

If none of the MRG Decision trees apply but you are concerned about a child/young 
person who is in the care of the Director-General or under the parental responsibility 
of the Minister for Community Services,13 you must advise the Child Protection 
Helpline regardless of the MRG outcome. These instances include, but are not 
limited to: 

• child or young person is pregnant;  

• child or young person has run away; 

• child or young person is missing;  

• child or young person is homeless; 

• child or young person is seriously injured or has been involved in a critical 
incident; 

• reportable conduct by Community Services employee (including foster 
carer). 

8.3 Unborn child  

Employees who have reasonable grounds to suspect, before the birth of a child, that 
the child may be at risk of significant harm after his or her birth may make a report to 
the Child Protection Helpline.  

8.4 Homelessness 

A child (under 16) who is homeless or living away from home without their carer’s 
permission is considered to be at risk of significant harm and a report should be 
made to the Child Protection Hotline. 
 
However, if applying the MRG to a young person over 16 years due to concerns of 
homelessness and there are no other risk issues, a mandatory reporter must have a 
young person’s consent to report homelessness to the Child Protection Helpline. 
Employees are encouraged to report a vulnerable young person over the age of 16 
who is unable to make an informed decision. 

8.5 Exchange of information and coordination of services 

Chapter 16A14 provisions allow government and non-government agencies to share 
or exchange information about concerns relating to the safety, welfare and wellbeing 
of a child or young person, or of a class of children or young people to assess risks, 
make decisions and identify and deliver appropriate services. Consent is not 
necessary but should be sought where possible. 

                                            
13 According to section 79 of the Children and Young People (Care and Protection) Act 1998 

14 Currently the legislation only allows the exchange of information in relation to an unborn child if the unborn has been the subject to a pre-natal report 

under section 25. 
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The release or exchange of information should: 

• have regard to the child’s best interests as paramount and work towards 
providing support to maintain their safety; 

• promote communication between agencies/services to ensure the best 
support options are considered and provided; 

• take on a shared responsibility with respect to the safety, welfare and 
wellbeing of children and young people; 

• consider that the child safety, welfare and wellbeing remain paramount and 
information exchange may supersede/override privacy/confidentiality needs. 

 
Where a risk of significant harm report contains an allegation of reportable conduct 
against an employee of another agency, in addition to investigating the risk of 
significant harm report, the employing agency will be advised of the allegation, and 
will seek the reporter’s consent to disclose their identify to the employer to assist in 
their reportable conduct investigation. 
 
The head of a designated government or non-government agency15 is required to 
notify the NSW Ombudsman of any reportable allegation or conviction against an 
employee of the agency within 30 days, and to report to the NSW Ombudsman the 
results of any investigation and action taken with respect to the reportable allegation 
or conviction. 
 
Reportable Conduct 

8.6 Reportable allegation or reportable conviction against an employee16 

Juvenile Justice is a designated government agency for the purposes of Part 3A of 
the Ombudsman Act 1974: Juvenile Justice must notify the NSW Ombudsman of 
any reportable allegation or reportable conviction against an employee regardless of 
where the alleged abuse occurred, i.e., either in the course of their employment or 
outside working hours in their private lives. 
 
The NSW Ombudsman must be notified of any reportable allegation against a 
person employed or engaged by Juvenile Justice whether or not the abuse has been 
substantiated. This is an allegation based reporting system. Reports made to the 
Employment Relations & Professional Conduct Unit are assessed and the necessary 
referrals are made from that unit to external agencies, such as NSW Police Force or 
the NSW Ombudsman. 
 
The requirements of the Ombudsman Act 1974 cover anyone who is employed17 by 
Juvenile Justice whether or not their position requires them to work with children; 
and anyone engaged by Juvenile Justice that provides services to children and 
young people, including but not limited to: 

                                            
15
 
A designated agency in NSW is an agency accredited in accordance with the regulations under the Children and Young Persons (Care and Protection) 

Act 1998 to provide out of home care services and includes Community Services and Ageing, Disability and Home Care.
  

16 See s. 25C of the Ombudsman Act 1974; Under Part 2.7 of the Public Sector Employment & Management Act 2002, action can be taken by the 

department against an employee who, without reasonable excuse, fails to make a report as required by this policy.
 

17 This definition is different to, and broader than, the definition under s. 33 of the Commission for Children & Young People Act 1998. 
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• contractors and subcontractors; 

• sessional supervisors and mentors; 

• monitors for youth justice conferencing outcome plans; 

• volunteers; 

• work experience participants; 

• student placements, e.g., TAFE or tertiary students; 

• clergy, ministers of religion, members of religious orders and instructors of 
religion who provide pastoral or liturgical support and services18. 

• Official Visitors 

• Staff or volunteers of services funded by Juvenile Justice NSW 

A reportable allegation must be notified to the NSW Ombudsman when the: 

(a) person who is subject of the reportable allegation is a current employee, as 
defined in section 25A of the Ombudsman Act 1974, at the time the allegation 
was made; 

(b) allegation refers to a description of behaviour that constitutes a reportable 
allegation; and 

(c) child who is the subject of the reportable allegation was under 18 years of 
age at the time of the alleged offence or behaviour. 

 

8.6.1 Duties of the Director-General or Delegate 
The Ombudsman Act 1974 requires the head of a designated division or public 
authority in NSW to ensure that systems are in place for recording and responding to 
allegations of reportable conduct of an employee.  
 
The Director-General or delegate must: 

• determine which allegations and convictions are to be notified to the NSW 
Ombudsman as reportable allegations or convictions and which matters are 
exempt from notification19; 

• conduct an investigation whenever information is received that comprises an 
allegation of reportable conduct, including conduct exempt from notification to 
the NSW Ombudsman20, or a reportable conviction against an employee. In 
such circumstances it is Juvenile Justice responsibility to investigate and 
make a decision about the management, supervision or continued 
employment of an employee the subject of the allegation or conviction21; and 

• notify the NSW Ombudsman of any reportable allegation or reportable 
conviction against an employee, even if Juvenile Justice does not propose to 
take any action against the employee. 

 

                                            
18 See the Memorandum of Understanding between the Juvenile Justice and Civil Chaplaincies Advisory Committee 2009.  

19 In accordance with legislation and the Class or Kind Determination (section 25 CA of the Ombudsman Act 1974) 

20 In accordance with legislation and the Class or Kind Determination 

21 NSW Ombudsman, Child protection in the workplace 2004 
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Anyone against whom allegations are made is entitled to procedural fairness and 
natural justice and may make written submissions to the Director-General or 
delegate concerning the reportable allegation or conviction. 

8.7 Employee Disciplinary Proceedings22 

The Director-General or delegate must notify the Commissioner for the Office of the 
Children’s Guardian of the name and other identifying particulars of any employee 
against whom relevant employment proceedings23 have been completed, except 
where the investigation finds that there was no reportable conduct or the conduct fell 
within the Class or Kind Agreement between Juvenile Justice and the Office of the 
Children’s Guardian.  
 
The Juvenile Justice NSW, Employee Relations and Professional Conduct (ER&PC) 
Unit may report non-employees to the Commissioner for the Office of the Children’s 

Guardian if there is concern that the employer may not report or investigate the 

allegations or conduct. 
 

8.7.1 Vexatious complaints 
Where a complaint or report made in accordance with this policy is deemed to be 
frivolous, vexatious or founded on improper motives, the matter must be referred to 
the Coordinator, Employment Relations & Professional Conduct Unit for further 
consideration and assessment and, where necessary, appropriate referrals. 
 
Upon receipt of the referral, the Coordinator, Employment Relations & Professional 
Conduct Unit, will assess all available information and make a determination as to 
the appropriateness of any further action. This may include disciplinary action, 
referral to an external agency (NSW Police Force, Independent Commission Against 
Corruption or the NSW Ombudsman), or counselling of the person(s) involved.  
 
Under the Public Interest Disclosures Act 1994, protection is not available for 
disclosures which are frivolous or vexatious. 

8.8 Department of Education and Communities 

In the event of an incident or allegation of reportable conduct of an employee of the 
Department of Education and Communities (DEC) based at a Juvenile Justice 
centre, the DEC Employee Performance & Conduct Directorate must be notified by 
contacting 9266 8070.24 
 

8.9 Allegations of assault or other reportable conduct by police officers 
All allegations of assault upon clients by police, either prior to or during the Juvenile 
Justice involvement, must be reported to the NSW Police Customer Assistance Unit 
by contacting 1800 622 571. 
 
 
 

                                            
22 See s. 39 of the Commission for Children and Young People Act 1998. 

23 An investigation concerning allegations of reportable conduct
 

24 Department of Education and Communities, Responding to Allegations Against Employees in the Area of Child Protection, at 

https://www.det.nsw.edu.au/policies/staff/child_protect/alleg_emp/PD20050263.shtml?level=Schools&categories=Schools%7CWellbeing%7CChild+protection on 26 

February 2014. 
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8.10 Assault amounting to physical injury or sexual abuse 
Any incident or allegation of assault causing physical injury or sexual assault on a 
client must be reported to NSW Police Force. 
 

8.11 Confidentiality and safeguard for reporters 
Risk of significant harm reports to Community Services are confidential and the 
reporter’s identity is, subject to some limited exceptions, protected by law25 if the 
report is made in good faith. The law offers the following protections26:  

• the report shall not be held to be a breach of professional etiquette or ethics 
or a departure from accepted standards of professional conduct;  

• no liability for defamation can be incurred because of the making of the report;  

• the report, or its contents, is not admissible in any proceedings as evidence 
against the person who made the report;  

• a person cannot be compelled by a court to provide the report or give any 
evidence as to its contents;  

• a reporter may consent to the disclosure of their identity to a court. If however 
consent isn’t given then a court may only order the disclosure of the reporter’s 
identity if it is satisfied that the evidence is of critical importance to the case 
and that failure to admit it would prejudice the proper administration of justice; 

• a report is an exempt document under the Freedom of Information Act 1989.  

If law enforcement agencies require the identity of a reporter in order to investigate 
serious offences alleged to have been committed against children or young people, 
the identity of the reporter may be released to the police. The reporter will be notified 
that their identity is to be released to the police unless doing so would prejudice the 
police investigation. 
 
Similarly, if a report or notification is made to the NSW Ombudsman in relation to 
reportable conduct, employees are not liable for defamation or civil proceedings 
incurred because of the disclosure. 
 
Employees requiring further information or advice on the limited liability of employees 
should contact a union representative or a solicitor.27 
 

9. Disciplinary Action/Removal from Office 

9.1 Public sector employees 
Directors and Managers should apply the Government Sector Employment Act 2013, 
its Regulations and associated guidelines when taking disciplinary action against an 
employee found guilty of failing to discharge his or her duty of care or any other 
statutory breach.  

 
9.2   Conference convenors 

                                            
25 As per Section 29 of the Child and Young Person (Care and Protection) Act 1998 

26 Child Wellbeing & Child Protection NSW Interagency Guidelines 

27 Employees may also contact Juvenile Justice Legal Services for information; however officers of that unit are not in a position to offer detailed advice on 

the subject. 
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Schedule 1(3)(2) of the Young Offenders Act 1997, provides the Director-General (or 
delegate) with the authority to remove a Conference Convenor from office at any 
time. 

9.3 Non-Juvenile Justice Employees 

Directors and Managers are responsible for making all non-Juvenile Justice 
employees aware of the agency’s expectations of conduct. This includes but is not 
limited to external consultants, contractors, volunteers, students, Official Visitors and 
Chaplains. It is also the Director or Manager’s responsibility to take the necessary 

action to address any concerns about their conduct. 
 
All Directors and Managers must report all allegations of reportable conduct made 
against external consultants, contractors, volunteers, students, official visitors and 
chaplains and any other non-Juvenile Justice employee, immediately to the Juvenile 
Justice Employment Relations and Professional Conduct Unit. Juvenile Justice is 
required to inform the Ombudsman about the allegation and conduct an 
investigation. Juvenile Justice will inform the individual’s organisation and/or 
professional body (for example, a professional registration or complaints panel) that 
an investigation is being conducted.  
 
Juvenile Justice will conduct an investigation to resolve an allegation of misconduct 
to determine whether the individual under investigation: 
• can return to work with clients in centres or the community; or 
• suspend the individual’s services in centres and the community. 
 
When the investigation has been completed the agency will provide the Ombudsman 
with the report relating to the investigation, copies of all of the statements and other 
documents which form the basis of the report and the results of the investigation.  
 
Government and non-government agencies are also required to report and 
investigate allegations of reportable conduct to the Ombudsman. 
 
The process requires compliance with the principles of procedural fairness. For 
guidance see the NSW Public Service Commission Personnel Handbook at 
www.dpc.nsw.gov.au.  Personnel Handbook 
 

10. Record Keeping: Allegations and Action taken  

Each stage of the reporting and investigation process must be thoroughly 
documented. In particular records should be maintained of the following by:  

• an initiating employee recording the details of an allegation made or conduct 
observed, the name of the informer, the identity of the parties, the nature of 
the allegation, the time it was made and when it was reported to the 
Employment Relations & Professional Conduct Unit or other officer;  

• the Employment Relations & Professional Conduct Unit recording the receipt 
of the allegations or other information and the steps taken in response;  

• the Director-General or delegate when determining the action to be taken in 
response to any risks that may be disclosed by the allegation, the course of 
the investigation, what action should be taken as a result of the investigation;  
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• the person conducting an investigation, recording the evidence that supports 
or argues against the alleged conduct having happened.  

 
Records in relation to allegations and reportable conduct are to be maintained and 
disposed of in accordance with the State Records Act 1998 and other legislation as 
prescribed.  
 

11. Implementing this Policy 

All employees must read, understand and complete current and relevant training 
about this policy. Employees with client contact must have a detailed understanding 
of this policy. Employees without client contact must have an understanding of the 
principles and purpose of the policy. Directors and managers must make non-
employees aware of the policy. 
 

12. Monitoring and Evaluating the Policy 

Juvenile Justice is committed to developing and maintaining a monitoring and 
evaluation system to ensure that key objectives of the Children and Young Persons 
(Care and Protection) Act 1998 are met and sustained. 
 
To facilitate monitoring of the policy, all employees are required to keep records of 
the following: 

• completed Mandatory Reporter Guide (MRG) reports; 

• risk of significant harm (ROSH) reports to the Community Services Helpline;  

• outcome of the ROSH reports from Community Services; 

• requests for services from non-government agency services; 

• outcomes of requests for non-government agency services; 

• requests for exchange of information under Chapter 16A between Juvenile 
Justice, Community Services and other government and non-government 
agencies. 
 

12.1 Review of the policy 
A review of this policy and associated guidelines will be scheduled a year from the 
date of approval of the policy or at such time as the provisions of the Child 
Protection (Working with Children) Act 2012 and associated Regulation are 
implemented.  
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APPENDIX 2 References and Resources  

The electronic version of this document contains links to the listed documents. 
 
Procedures 

Client Protection and Wellbeing Procedures 

Policy 
• Appointment and engagement of convenors (December 2010); 

• Case Management Policy (2010); 

• Client Complaints Policy (May 2012); 

• Code of Conduct (July 2010); 

• Conduct and Performance Procedural guidelines; 

• Detainee Behaviour Intervention Framework (November 
2009);  

• Fraud Control and Corruption Prevention Policy (2005); 

• Registrable offenders policy and procedures (October 2009); 

• Registrable offenders policy and procedures (October 2009); 

Forms 
• Summary of an Allegation or Complaint Against an Employee 

form  

• Risk Assessment form (to accompany Summary of an 
allegation or Complaint against an employee form)   

Resources 

 

 

• Australasian Juvenile Justice Administrators (2009) Standards 
for Juvenile Custodial Facilities 

• Child Wellbeing and Child Protection - NSW Interagency 
Guidelines 

• Class or Kind Agreement (June 2010)  

• Convention on the Rights of the Child, United Nations General 
Assembly Resolution 44/25 

• Keep Them Safe: A shared approach to Child Wellbeing 

• Keep Them Safe: Reporting child protection concerns 

• Mandatory Reporter Guide 

• Fact Sheet: Mandatory Reporter Guide 

• Memorandum of Understanding between the Juvenile Justice 
and Civil Chaplaincies Advisory Committee 2008 

• New South Wales Ombudsman 

• NSW Ombudsman Child Protection fact sheets 

• NSW Ombudsman fact sheet: Child protection legislation: 

 

Government Information (Public Access) Act 2009 

This document has been released by  

Open Government, Information and Privacy 

 

NSW Department of Communities and Justice, Legal   

 



 

Government Information (Public Access) Act 2009 

This document has been released by  

Open Government, Information and Privacy 

 

NSW Department of Communities and Justice, Legal   

 



 

 

 

 

Government Information (Public Access) Act 2009 

This document has been released by  

Open Government, Information and Privacy 

 

NSW Department of Communities and Justice, Legal   

 




