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1. Why is the regulation being reviewed? 

The Births, Deaths and Marriages, Registration Regulation 2001 (the “existing Regulation”) sets out the information required to be given to the Registrar of Births, Deaths and Marriages (the “Registrar”) or noted in the Register when registering births, deaths, marriages, changes of name, and changes of sex. It also sets out the fees which are charged by the Registry of Births, Deaths and Marriages (the “Registry”).  

The Subordinate Legislation Act 1989 provides for regulations to have a limited life.  In most cases, regulations are automatically repealed after 5 years.  When a regulation is due for repeal, the responsible agency must review the regulation, its social and economic impacts, and the need for the regulation.  The agency must then make a decision about whether the regulation should be remade. The results of this review are required to be published in a Regulatory Impact Statement (RIS) and submissions invited from the public.

This RIS proposes that the existing Regulation be remade under the regulation making power set out in section 62 of the Births, Deaths and Marriages Registration Act 1995 (the “Act”).

2. Approach taken in this regulatory impact statement

The RIS first considers the objectives of proposed Births, Deaths and Marriages Registration Regulation 2006 (the “proposed Regulation”). The RIS then considers the basis and rationale for collecting information and charging fees.  It also examines the following options:

· Allowing the Regulation to lapse; 

· Remaking the existing Regulation; and

· Remaking the Regulation and increasing some fees.

Submissions about the proposed Regulation can be made to:

Legislation and Policy Division

Attorney General’s Department

GPO Box 6

SYDNEY 2001

They can also be made via email to lpd_inquiries@agd.nsw.gov.au   

3. Objectives of regulatory proposal

The objective of the proposed Regulation is to repeal and remake the existing Regulation without substantial alteration, except in relation to some of the fees payable for services provided by the Registrar. 

The proposed Regulation will prescribe:

· Fees for services provided by the Registry - primarily undertaking searches and providing certificates of individual events and registering changes of name and parentage information; and

· The particulars to be provided to enable the compulsory registration and/or notification of events (births, deaths, marriages, changes of name and changes of sex) in compliance with the Act.

4. The basis for charging fees and collecting information

The Registry is an off-budget government agency. As a controlled, ‘for profit’ commercial entity of the NSW Attorney General’s Department, the Registry must cover all its operating and capital costs from revenue generated from statutory and non-statutory services.  In setting its fees, the Registry has adopted the following approach:

· Sufficient fees must be charged to meet the cost of providing Registry services and for capital investment to maintain and improve services to the NSW community;

· Fees should be simple to administer; and

· The same fee should be charged where a common service is provided (eg. a certificate is provided) despite the fact that it is more costly to provide the service for some clients.  

The Registry complies with the requirements of the Act so as to ensure consistent, reliable data is collected.
  


5. Rationale for charging fees and collecting information

In accordance with the Act, the Registry maintains records of all births, deaths, marriages, changes of name, adoptions and changes of sex occurring in NSW.  It holds approximately 18 million records dating from 1787 to the present day.  On average, 190,000 new births, deaths, marriages, adoptions and changes of name and sex are registered each year.  The Registry receives approximately 510,000 applications for certificates each year.

New South Wales residents benefit from compulsory registration as they can obtain documentary evidence of identity or an event from the Registry so as to assist them access a range of legal, social and financial entitlements.  For example, a birth certificate must be produced in order to obtain an Australian passport, driver’s licence or aged pension, or to enter school.  A death certificate must be produced in order to deal with a deceased person’s estate.

The recent growth in identity fraud and theft has emphasised the importance of identity security. It has also resulted in increased demand for certificates. The Registry is currently working closely with national and state law enforcement authorities to improve identity security for the NSW community.

Compulsory registration also benefits the community generally as it enables general statistical information to be collected on an ongoing basis rather than once every five years when the Census is conducted.  Accurate and standardised State population information assists in determining the allocation of Government services and Commonwealth funding through the Grants Commission.  Accurate mortality data can assist with medical research.

The Registry is an off-budget Government Trading Enterprise. It must cover all operating and capital costs from revenue generated from statutory and non-statutory services. The Registry is also required to pay a dividend to the Consolidated Fund.  

In setting its fee structure, the Registry needs to ensure that it will meet its obligations to provide a dividend to government, be able to fund operational expenditure, and maintain current capital investment programs. A major capital project being undertaken in the 2006 to 2008 period is the acquisition and implementation of a new core information technology system to manage the registers.

6. Increasing costs and changes to fees in recent years

Taking into account Treasury’s estimate for the 2006-2007 financial year, by June 2006 there will have been a cumulative increase of 5.6% in the Consumer Price Index (“CPI”) since 2004. The Registry’s operating costs will have increased from $16.895 million in 2004-05, to $21.916 million in 2006-07.  

While the Registry increased its fees for processing change of name applications and birth cards on 1 November 2005, there has been no fee increase on any other product or service since 1 September 2004.  Nevertheless, the Registry has managed to achieve significant improvements to the services provided to the people of New South Wales.  Such improvements include:

· Establishing a new call centre facility to provide state-of-the-art service standards through better technology and human resource management;

· Continuing to set new standards in the delivery of timely, efficient counter services to clients;

· Providing enhanced training to staff in customer service and fraud prevention;

· Improving internal auditing to reduce fraud risk;

· Introducing automated, daily reporting of child deaths to the NSW Ombudsman and Commission for Children and Young People;

· Converting paper records to an indexed digital format to facilitate client access and prevent deterioration of historic paper records;

· Extending online certificate validation services, thus minimising the fraudulent use of birth certificates; 

· Providing extended Internet access to birth, deaths and marriage indexes; 

· Allowing family history certificates to be ordered online;

· Working with NSW Health to implement online notification of births and follow-up action to capture unregistered births; and

· Working with the Aboriginal and Torres Strait Islander community to improve the level of birth registration.

The Registry has been able to absorb the costs of providing these service improvements to date. However, additional revenue will be required to enable the Registry to maintain its existing levels of customer service while achieving the economic objectives agreed by the Attorney General and the Treasurer. 

7. Option 1 - Allow the Regulation to lapse

If the existing Regulation is permitted to lapse without replacement, there will be no legislative basis for prescribing the level or structure of fees that are levied by the Registry.  There will also be no legislative basis for requiring people to provide specific data to the Registry in order to satisfy their obligations under the Act.  

For the 2005-06 financial year, the forecast cost of running the Registry is $20.9 million. During the same year, the Registry will receive $22.8 million in fees from its clients and pay a dividend of $1.37 million to the Government.  During the 2006-07 year, the cost of running the Registry is expected to be $21.9 million, the Registry is expected to receive $23.8 million in fees and is expected to pay a dividend of $0.8 million to the Government.

If no fees are prescribed under the Act, the majority of this revenue will be lost. As a result, the Government will no longer receive a dividend from the Registry and may have to divert resources from other services and make up for the shortfall by way of a budget allocation.  Alternatively, customer services to the NSW community would need to be cut.   Neither alternative is desirable.

With no legislative basis for requiring people to provide specific data to the Registry, people may refuse to provide information. This would detrimentally affect the quality and consistency of the information collected by the Registry. The integrity of vital identity information would be undermined and NSW would be unable to make an effective contribution to improving identity security in Australia.

The timely registration of births is now recognised as an important factor in the protection of children, as highlighted by the NSW State Coroner in February 2006. In his findings on the inquest into the disappearance of baby Tegan Lane, the Coroner noted the need for:

· Ongoing improvement in the reporting of births; and 

· Greater cooperation between state registries of births, deaths and marriages. 

The importance of birth registration was also emphasised by UNICEF in their report Excluded and Invisible: The State of the World’s Children 2006.

Costs

The costs of not remaking the Regulation include:

· The Registry will not be able to fulfil its legislative requirements;

· The Registry will not be able to fund new products and services; 

· Existing services will have to be reduced to make up for the shortfall in revenue; 

· There is no guarantee fees will be levied on an equitable and predictable basis; and

· The quality and consistency of information collected by the Registry will be compromised.

Benefits

The benefits of not remaking the Regulation include:

· The users of the Registry could argue they are free of any legal requirement to pay fees for services provided;

· The users could also argue they are no longer required to provide information; and

· The Registry may save some administrative costs in relation to collecting the fees.  

Discussion

Unless consistent data is gathered, the value and reliability of the registration system in NSW will be severely compromised. This would increase the likelihood of identity fraud and theft. It would also hinder the ability of NSW to contribute to improving identity security in Australia. 

If users fail to contribute to the cost of running the Registry, the Government will be deprived of revenue which it currently uses to provide other services.  Government resources would have to be diverted from current services to fund the Registry.  

It is considered that the costs of option 1 (allowing the Regulation to lapse) outweigh the benefits.  As a result, Option 1 is not recommended. 

8. Option 2 - Remake the existing Regulation without change

As discussed, since 2004 the Registry’s operating costs will have increased by almost $4 million from 2004-05 to 2006-07. Taking into account Treasury’s estimate for 2006-07, by June 2006 there will have been a cumulative increase of 5.6% in the CPI since 2004. 

On 1 November 2005, the Registry increased fees for processing birth cards and change of name applications. However, these increases were merely to ensure cost recovery for those products. The Registry has absorbed other cost increases. 

Fees are still not charged to register new events (births, deaths and marriages). These registration costs are apportioned across the cost of producing certified copies (certificates) of registered events. 

Even though the Registry has not increased its certificate fees since 1 September 2004, it has continued to improve customer services. Such improvements include:
· Reducing average customer waiting time from 81.5 minutes to 3.0 minutes (a 96.3% reduction);

· Reducing customer complaints from 12 to 8.6 per 10,000 transactions (a 28.3% reduction);

· Improving guarantee of service for delivering certificates from 81.8% to 100% (a 22.3% improvement);

· Doubling the percentage of calls answered by the call centre within 5 mins (from 45% to 90.5%); and

· Reducing the hang-up rate from 31% to 5.6%.

Customer surveys show that 89% of users rate their overall satisfaction with the Registry as “good” or better.    

Costs

If the existing Regulation is remade without change, the Registry will need to cut customer services and it will not be able to continue its program of client service improvement. Moreover, the security and integrity of the database will not be maintained.  This will jeopardise fraud control initiatives and the development of national initiatives such as online document verification services.

The Registry will also be unable to continue to return the same level of dividend to the Government. As a result, funds will not be available for expenditure by Government on other projects. 

Benefits

The benefits of remaking the existing Regulation without change are:

· The current fee structure will be maintained;  

· There will be certainty that fees are being imposed equitably and that users of the Registry are making some contribution to the cost of providing its services; and

· People will be required to provide information to the Registry.

Conclusion

Option 2 will ensure the Registry continues to collect consistent and reliable information in the short term.   However, this Option will not provide the Registry with the necessary resources to ensure that it can maintain its standards of customer service and data integrity in the longer term. As a result, option 2 is not recommended. 

9. Option 3 ‑ Remake the Regulation and increase fees for all products and services (the preferred option)
The proposed Regulation prescribes fees for services provided by the Registry that primarily involve undertaking searches and providing certificates of individual events and registering changes of name and parentage information. It also prescribes the particulars to be provided so as to enable the compulsory registration and/or notification of events (births, deaths, marriages, changes of name and changes of sex) in compliance with the Act. 

The proposed Regulation will remake the existing Regulation and increase fees for all products and services by cumulative CPI of 5.6%, with the exception of Change of Name and False Information Procedures and Certificates, Birth Cards and Service Fees, which will only be increased by 2.8% (rounded to the nearest dollar).
For example, the cost of obtaining a certificate (including a 10 year search of the Register) will increase from $31 to $33 and the cost of obtaining a certificate where the Registration Number is quoted (family history certificate) will increase from $24 to $25.The increase is required to maintain and improve services to the NSW community.
It should be noted that the Registry’s practice of placing indexes of information on its Internet site allows more people to check the registration number of a particular event. This in turn helps them obtain certificates at the lower price.

The proposed Regulation will maintain current requirements to provide specific information about births, deaths, marriages and other events.  In addition, the fee charged for other services (Schedule 1, Item 10) has been clarified so as to provide more certainty to the Registry’s customers.
Costs

Remaking the Regulation with revised fees will mean the Registry’s clients will pay CPI increases only, for all products and services (rounded to the nearest dollar).

Benefits  

The benefits of remaking the Regulation with revised fees are:

· People are still required to provide information to the Registry, and so the integrity of the Register is maintained;

· The Registry can continue its efforts to improve the security and integrity of the database, and thus continue to ensure the risks of identity theft and fraud are minimised;

· The Registry can maintain and improve client services, including an expansion of online services and the development of national certificate validation systems;

· There will be certainty that fees are being imposed equitably and that users of the Registry are contributing to the cost of providing its services;

· The Registry can continue to fund its activities prescribed under legislation; and

· The Registry can continue the practice of not charging fees to register new births, deaths and marriages.

Discussion
The proposed Regulation will ensure the clients of the Registry contribute to the cost of accessing the Registry’s services in a fair, equitable and consistent manner.  It will enable the Registry to invest in the future development and security of the database.  It will also ensure that people continue to be provided with information, and that the integrity of the Register is maintained.

For these reasons, Option 3 is preferred. 

10. Consultation program

The NSW Registry of Births, Deaths and Marriages was consulted during the drafting of this RIS and the proposed Regulation. 

Copies of this RIS and proposed Regulation will be forwarded to: 

· Attorney–General’s Department (Commonwealth);

· Australian Bureau of Statistics;

· Australian Funeral Directors Association NSW/ACT Division;

· Australian Institute of Health and Welfare;

· Australasian Federation of Family History Organisations Inc;

· Cancer Council NSW;
· Department of Community Services;

· Department of Health and Ageing (Commonwealth);

· Funeral Directors’ Association of NSW Ltd;

· Law Society of NSW;

· NSW Department of Health;

· NSW Privacy Commissioner;

· Passport Operations – Department of Foreign Affairs and Trade;

· Registries of Births, Deaths and Marriages (other States and Territories);

· SIDS and Kids NSW; and
· Society of Australian Genealogists.

Consultation on the proposed Regulation will also occur with the Council of Australasian Registrars of Births, Deaths & Marriages.

A copy of this Regulatory Impact Statement is available on the Department’s website at www.lawlink.nsw.gov.au/lpd
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