28 March 2011

Mr David Mitchell,

Legislation and Policy Division,

Department of Justice and Attorney-General.

Dear Mr Mitchell,

Defamation Act 2005 (NSW) – Legislative Review Submission

This submission needs to be read in conjunction with my article, ‘A critique of the national, uniform defamation laws’ (2008) 16 Torts Law Journal, a copy of which is attached to this submission. Many of the criticisms identified in the article remain valid. This submission will address selected strengths and weaknesses of the Defamation Act 2005 (NSW).

The strengths of the Defamation Act 2005 (NSW):
Substantial uniformity. Although the Defamation Act 2005 (NSW) and the cognate legislation in the other Australian jurisdictions are not completely uniform, it is substantially uniform. This is a clear advantage of the legislation – having eight, substantively different defamation jurisdictions in a country of approximately 22 million people was indefensible. It is too early to tell whether the legislation will be interpreted differently across Australia. However, given that major discrepancies in approach have not already emerged, this augurs well for national consistency in the interpretation and application of the national, uniform defamation laws. 

Forum shopping. The substantial uniformity of the national, uniform defamation laws, coupled with the statutory choice of law rule under the Defamation Act 2005 (NSW) and equivalent provisions for the publication within Australia, have removed most of the incentives for forum shopping by plaintiffs.

One-year limitation period. The limitation period of one year with the possibility of an extension up to three years, now applied nationally under the national, uniform defamation laws, has been a positive development. A limitation period of this duration, with some flexibility, serves to promote the speedy resolution of defamation disputes, as well as encouraging potential plaintiffs genuinely concerned about protecting their reputations to seek a prompt and effective remedy.

The matter, not the imputation, as the cause of action. The imputation as the cause of action under the Defamation Act 1974 (NSW) s 9 was not the sole reason for the prolixity of defamation pleadings and the volume of interlocutory proceedings in defamation claims but it was a significant contributing factor. The change to the matter, not the imputation, as the cause of action should help address these problems, although it will not, by itself, solve them.

Proof of substantial truth alone as a complete defence. The principal interest protected by the tort of defamation is reputation. Reputation is essentially the public self of the plaintiff. Like reputation, a person’s privacy is a dignitary interest, founded upon the persona of the plaintiff. Even though it is centred on the plaintiff’s persona, privacy is different in nature from reputation. Given that historically, defamation has protected reputation and the common law has refused to protect privacy directly, it is undesirable to attempt to protect privacy indirectly through the tort of defamation, as used to occur under the Defamation Act 1974 (NSW) s 15. If privacy is to be protected, it should be done so directly, as is contemplated by the law reform process currently being undertaken by the Australian Law Reform Commission, the New South Wales Law Reform Commission and the Victorian Law Reform Commission.

Capping of damages. The capping of damages under the Defamation Act 2005 (NSW) is an advantage of the legislation. The precise nature of the relationship between the award of damages for non-economic loss for defamation and personal injuries was an issue which the courts and the legislature had previously been unable to resolve. Given the capping of damages for non-economic loss in personal injury claims, it seems appropriate that there also be a capping of damages for non-economic loss in defamation claims, with the different caps reflecting the relative seriousness with which such claims are viewed. To the best of my knowledge, there have been no cases under the Defamation Act 2005 (NSW) s 35 which have tested the limits of this cap. In any event, this provision has sufficient flexibility, allowing as it does for the cap to be exceeded where there are circumstances of aggravation. The cap also does not apply to claims in the nature of economic loss.

Further scope for reform.

Criminal defamation. Some consideration should be given to the abolition of criminal defamation. Although this was important historically, it has now fallen into abeyance. Given its lack of utility, I would recommend its abolition.

The need for further review
The national, uniform defamation laws, of which the Defamation Act 2005 (NSW) is a part, came about through a process of political compromise, directed at securing national uniformity as a priority. That process did not allow for a detailed, substantive review of defamation law. The current legislative review also does not allow for the level of deliberation and consideration about some of the profound challenges confronting defamation law. Some of these challenges are related to the legislation; some arise from larger developments occurring in media law internationally. These challenges include:

· Whether the multiple publication rule, derived from the Duke of Brunswick v Harmer, is a necessary part of defamation law? The ‘multiple publication’ rule has an important impact on limitation periods and internet archives. Whether this rule of defamation law is essential is the subject of review in the United Kingdom.

· The interaction of defamation and passing off and misleading or deceptive conduct, in particular from the perspective of remedies. The decision of Harrison J in Beechwood Homes (NSW) Pty Ltd v Camenzuli [2010] NSWSC 521 highlights that this issue is particularly acute, now that corporations have had their right to sue for defamation severely curtailed.

· The interaction of defamation and breach of confidence and invasion of privacy. In the United Kingdom and New Zealand, the protection of personal privacy has been developed by the courts. In Australia, three law reform commissions have recently considered whether and how Australian law should protect personal privacy. Given that reputation and privacy are both rights in personality, there is real potential for overlap and conflict.

· The role of juries in defamation trials.

· The status of the Polly Peck defence in Australian law and its interaction with the statutory defence of contextual truth. There is a divergence amongst intermediate appellate courts across Australia as to whether the Polly Peck defence is part of Australian defamation law. This divergence has not been resolved by the High Court of Australia and appears unlikely to be.

· ‘Responsible journalism’ qualified privilege and the application of statutory qualified privilege.

· The complexity of the common law defence of fair comment and the statutory defences of honest opinion.

· How Australia should respond to ‘libel tourism’ and the legislative responses to this phenomenon in the United States.

The last, thorough review of defamation law was undertaken by the Australian Law Reform Commission in 1979. Since that time, there has been, in addition to a significant volume of case law, the development of internet technologies and the identification of the implied freedom of political communication from the text and structure of the Commonwealth Constitution. Given the changes that have occurred in recent decades and the problems these pose to substantive defamation law, I strongly recommend a further, more detailed review of defamation law to inform future development and refinement of this area of law.

Yours sincerely,

Assoc. Prof. David Rolph,

Faculty of Law,

University of Sydney.

