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Attachment: Proposed Drug Misuse and Trafficking Regulation 2006
1.
WHY IS THE REGULATION BEING REVIEWED?

The Drug Misuse and Trafficking Regulation 2000 (“the existing Regulation”) contains provisions relating to the following matters:

(a) providing for the Director-General of the Department of Health to approve needle exchange programs and to authorise persons to participate in such programs;

(b) exempting certain persons from the provisions of the Act that might otherwise prohibit them from possessing and supplying syringes, needles and associated equipment, and giving information, in connection with an approved needle exchange program;

(c) exempting pharmacists, and persons who act under the supervision of pharmacists, from certain provisions of the Act that might otherwise prohibit them from possessing and supplying equipment that can be used to administer prohibited drugs; 

(d) specifying substances as precursors and regulating the cash sale of such precursors; and 

(e) providing for the analysis of drug exhibits by an analyst whenever a commercial quantity of a prohibited drug is seized or comes into the possession of a member of NSW Police, the seal on a package previously so analysed is broken, the package is opened or tampered with or an order is made under Part 3A of the Act for the destruction of the drug;

The Subordinate Legislation Act 1989 provides for regulations to have a limited life.  In most cases, regulations are automatically repealed five years after they are made.  When a regulation is due for repeal, the responsible agency must review the Regulation, its social and economic impacts, and the need for the regulation, and decide whether the regulation should be remade.  The results of this review are required to be published in a Regulatory Impact Statement (RIS) and submissions invited from the public.

This RIS proposes to remake, with changes, the provisions of the existing Regulation, which is repealed on 1 September 2006 by section 10 (2) of the Subordinate Legislation Act 1989, under the regulation making powers set out in the Drug Misuse and Trafficking Act 1985, including sections 11(1B), 24A, 39S and 45 (the general regulation-making power). 

2.
APPROACH TAKEN IN THIS REGULATORY IMPACT STATEMENT

The RIS first provides a brief overview of the Drug Misuse and Trafficking Act 1985 and the background to the existing Regulation. The RIS then considers the objectives of the provisions of the Drug Misuse and Trafficking Regulation 2006 (“the proposed Regulation”), the alternative options for achieving these objectives, and an assessment of the costs and benefits of the proposed options.

These options are allowing the Regulation to lapse, addressing the matters through the Act rather than in the Regulation, or remaking the existing Regulation with or without any changes.

Submissions about the Drug Misuse and Trafficking Regulation 2006 can be made to:

Mr Laurie Glanfield

Director General

Attorney General’s Department

GPO Box 6

SYDNEY  NSW  2001

or by email to Brendan_Stone@agd.nsw.gov.au

by 24 July 2006. 

3.
OVERVIEW OF THE DRUG MISUSE AND TRAFFICKING Act 1985
Among other things, the Drug Misuse and Trafficking Act 1985 (“the Act”) makes provision for the prohibition of the manufacture, supply, possession and use of certain drugs. 
3.1
Scheme of the Act

Part 1 of the Act largely contains matters of interpretation. Part 2 outlines various offences under the Act, which are split into two Divisions entitled “Summary Offences” and “Indictable Offences”. Part 2A contains provisions relating to Medically Supervised Injecting Centres, while Part 2B deals with offences involving drug premises.  Part 3 deals with matters of enforcement, and Part 3A contains provisions relating to the destruction of exhibits. Part 4 of the Act deals with miscellaneous matters, including provision of the general regulation-making power in section 45. 

Schedule 1 of the Act prescribes a list of prohibited drugs and prohibited plants, together with quantity levels at which varying provisions and penalties apply with respect to each one. Section 44 of the Act provides for the Schedule to be amended by regulation. 

3.2
Precursors

Section 24A of the Act provides that a person who has possession of a precursor intended by the person for use in the manufacture or production, by that person or another person, of a prohibited drug is guilty of an offence. Section 24A(3) provides for the regulations to specify or describe substances as precursors for the purposes of this offence. 

The Drug Misuse and Trafficking Amendment Act 2006 (“the Amending Act”), which is expected to commence prior to the commencement of the proposed Regulation, provides for the making of regulations for or with respect to prohibiting or regulating the sale and storage of precursors (the existing power is limited to prohibiting or regulating the cash sale of precursors).  

3.3
Regulations

Section 45 is the general regulation-making power in the Act. Section 45(2) provides that the regulations may exempt any person or any class or description of persons from such of the provisions of the Act or the regulations as may be so specified in such circumstances, if any, as may be so specified. Upon the commencement of the Amending Act, section 45(3) will allow the regulations to “create an offence punishable by a penalty, including a distinct penalty in the case of a second or subsequent offence, not exceeding 150 penalty units in the case of a corporation, or 50 penalty units in the case of an individual”. (The current power is limited to the imposition of a penalty not exceeding 10 penalty units for any contravention of the existing Regulation). 

3.4
Proposed legitimate purpose defence substances

The Amending Act adds gamma butyrolactone (GBL) and 1,4-Butanediol (1,4 BD) to Schedule 1 of the Act as prohibited drugs. As these two substances are known to have a variety of legitimate uses in industry, the Amending Act provides a defence for legitimate industry users that will cover all stages of the industrial process (proposed section 35A). As part of the defence, a product is exempt if it contains one of the substances but that substance cannot be readily extracted or readily synthesised, or the product contains less than the concentration of the substance that is prescribed by the regulations. 

Consultation with the affected industry in relation to prescribing appropriate concentrations in the Regulation for the purposes of proposed section 35A is currently underway. However, due to the complexity of this exercise, the process is unlikely to be completed before the existing Regulation is required to be re-made (i.e- 1 September 2006). Therefore, the proposed Regulation will not include prescribed concentrations for GBL and 1,4BD for the purposes of the industry defence in proposed section 35A (nor will the section or any related parts of the Amending Act commence until such time as the formulation of the industry defence is complete).  

4.
BACKGROUND TO THE EXISTING REGULATION

The existing Regulation comprises the Drug Misuse and Trafficking Regulation 2000 published in Gazette No 112 of 1.9.2000, p 8959 and amended as follows:

· Drug Misuse and Trafficking Amendment (Precursors) Regulation 2001 (GG No 41 of 23.2.2001, p 814);

· Drug Misuse and Trafficking Amendment (Cash Sales of Precursors) Regulation 2002 (GG No 135 of 30.8.2002, p 6539)

4.1 Exemptions

The existing Regulation provides that the Director-General of the Department of Health may approve needle exchange programs and authorise persons to participate in such programs. The existing Regulation also exempts authorised persons from the provisions of the Act that might otherwise prohibit them from possessing and supplying syringes, needles and associated equipment, and giving information, in connection with an approved needle exchange program. Another exemption provided for by the existing Regulation is in respect of pharmacists, and persons who act under the supervision of pharmacists, who are exempted from certain provisions of the Act that might otherwise prohibit them from possessing and supplying equipment that can be used to administer prohibited drugs.

4.2 Precursors

The National Code of Practice for Supply Diversion into Illicit Drug Manufacture (“the Code”) applies to members of the Plastics and Chemicals Industry Association (PACIA) and Science Industry Australia (SIA). The Code has been developed under the Inter-Governmental Committee on Drugs (IGCD) for the Ministerial Council on Drug Strategy (MCDS) as part of the National Drug Strategy. The Code is a national code of practice. Its objectives include: protection against the diversion of chemicals and scientific equipment into the illicit production of drugs; and co-operation with government and law enforcement agencies in the controlled delivery of chemicals and equipment for use in the illicit production of drugs. The listing of precursors subject to the Code is reviewed by the IGCD in consultation with PACIA and SIA periodically. 

The precursors listed in Schedule 2 of the existing Regulation are based upon Category 1 of Appendix 1 of the Code and are those chemicals most important in illicit drug manufacturing. Possession of Schedule 2 precursors with intent to use in the manufacture of a prohibited drug is an offence under section 24A of the Act. Clause 7B of the existing Regulation also places restrictions on cash sales of Schedule 2 precursors. Clause 7B currently requires sales to be made on account only and payment to be made through the account. The maximum penalty for failure to comply is a maximum fine of $1100 (10 penalty units).  

4.3 Custody and analysis of drug exhibits 

The existing Regulation provides for the analysis of drug exhibits by an analyst whenever a traffickable quantity of a prohibited drug is seized or comes into the possession of a member of NSW Police, the seal on a package previously so analysed is broken, the package is opened or tampered with or an order is made under Part 3A of the Act for the destruction of the drug. 
5.
OBJECTIVES OF THE PROPOSED REGULATION 

An objective of the proposed Regulation is to remake, without any changes in substance, the provisions of the existing Regulation relating to the following matters:  

(a) providing for the Director-General of the Department of Health to approve needle exchange programs and to authorise persons to participate in such programs;

(b) exempting certain persons from the provisions of the Act that might otherwise prohibit them from possessing and supplying syringes, needles and associated equipment, and giving information, in connection with an approved needle exchange program;

(c) exempting pharmacists, and persons who act under the supervision of pharmacists, from certain provisions of the Act that might otherwise prohibit them from possessing and supplying equipment that can be used to administer prohibited drugs; and

(d) providing for the analysis of drug exhibits by an analyst whenever a traffickable quantity of a prohibited drug is seized or comes into the possession of a member of NSW Police, the seal on a package previously so analysed is broken, the package is opened or tampered with or an order is made under Part 3A of the Act for the destruction of the drug;

Another objective of the proposed Regulation is to make provision for the following new matters:

(e) exempting members of NSW Police who are Crime Scene Officers from certain provisions of the Act that might otherwise prohibit them from possessing prohibited drugs or performing other aspects of their duties;

(f) specifying additional substances as precursors and regulating the sale and storage of such precursors.  

5.1
Exemptions
The proposed Regulation extends the current exemptions in Part 2 of the existing Regulation to include members of the NSW Police who have been designated by the Commissioner for Police as Scene of Crime Officers (SOCO’s). SOCO’s are civilian police personnel who perform a wide variety of administrative functions. They are a valuable resource in that they free up police officers to perform essential policing tasks. 

The possession and custody of prohibited drugs and prohibited plants is a routine part of a SOCO’s functions, and the necessity for the exemption is to ensure that SOCO’s are not exposed to criminal liability by virtue of carrying out their duties. The proposed amendments will not result in any addition to the powers of members of NSW Police. The exemption is limited by the requirement that the exempted acts be in the course of the SOCO’s duties. 

5.2
Precursors

As mentioned in paragraph 4.2 above, the precursors listed in Schedule 2 of the existing Regulation are based upon Category 1 of Appendix 1 of the Code and are those chemicals most important in illicit drug manufacturing. The Code has undergone several revisions in recent years and the proposed Regulation amends Schedule 2 to reflect the most recent Code revision in October 2005. The sale and storage requirements for these precursors in the updated Code will also form part of the proposed Regulation (with the exception of the requirement for notification of suspicious orders/enquiries, and with slight variations in respect of identification and record keeping requirements). 

The substances and apparatus contained in Category 2 of Appendix 1 of the Code will also be added to the proposed Regulation, together with the sale requirements in the Code that apply to these substances and apparatus. The proposed Regulation will also contain increased penalties for non-compliance with its provisions, as provided for by the recent amendment to section 45(3) of the Act (see paragraph 3.3 above).       

These amendments to the Regulation are necessary due to the fact that compliance with the Code is voluntary. The Code is supported by the members of PACIA and SIA, who have a strong commitment to preventing diversion into illicit drug manufacture and co-operation with law enforcement to this end. Some parts of the industry, however, have indicated that they will not comply unless the requirements are compulsory as has been the case for category 1 precursors since 2000. This leaves open the possibility of the effect of the Code being undermined by a few ‘rogue operators’. Other States that have taken steps to legislate the Code include Western Australia and South Australia, and the enhanced sale and storage requirements and increased penalties that are to be included in the proposed Regulation are consistent with the legislation in those States.   

There will be a six-month transitional period written into the proposed Regulation in order to allow the affected industry to prepare for, and raise awareness of, the new sale and storage requirements prior to the commencement of the amendments. The provisions containing the new sale and storage requirements will not commence until 1 March 2007, with existing cash sale requirements (see paragraph 4.2) continuing to apply up until that date. The delayed commencement of these provisions will not apply to the increased penalties in the proposed Regulation, which will take effect from 1 September 2006. 

6.
OPTIONS TO ACHIEVE OBJECTIVES

This RIS examines four options for the remaking of the existing Regulation:

(a)
Do nothing. This would mean that no new Regulation is made when the existing Regulation is repealed;

(b)
Address the matters through the Act rather than in the Regulation;

(c)
Remake the existing Regulation without change; and

(d)
Remake the existing Regulation with changes. 

6.1
Option 1: Do Nothing

Costs

Allowing the automatic repeal of the existing Regulation would frustrate the purposes of the Act and render many of its provisions ineffective. The absence of exemptions for pharmacists or persons working in connection with needle exchange programs (in addition to losing the programs themselves) would result in such persons being exposed to criminal liability.        

Benefits

There do not appear to be any readily identifiable benefits of allowing the existing Regulation to lapse and to lose many provisions that, although machinery in nature, provide for the efficient functioning of the Act. A significant example is the power to amend Schedule 1 of the Act by regulation, which facilitates a rapid response to new drugs as they emerge. 

Conclusion

It is proposed that this option not be adopted. 

6.2
Option 2: Address the matters through the Act rather than in the Regulation

Costs

Addressing the matters through the Act rather than in the Regulation would most likely result in additional costs being incurred when future amendments to the Act take place, in terms of Parliamentary sitting time, and the significantly higher administrative costs associated with an amendment to an Act compared with an amendment to a regulation. Having to amend the Act each time a new drug is sought to be added to Schedule 1, for example, would be unnecessarily time consuming and costly. Furthermore, it is arguable that the nature of the existing provisions are far more effective in their current regulatory form than they would be in the form of an Act, which may have the effect of unnecessarily obfuscating their operation and purpose. 

Benefits

A possible benefit of this option may be a reduction in the amount of subordinate legislation and a greater scope for Parliament to scrutinise provisions of principal legislation. However, this latter benefit is likely to be offset by the operation of Parliamentary Committees designed to examine and report on subordinate legislation and the ability of Parliament to disallow particular regulations.

Conclusion

As the identified costs of this option appear to far outweigh any possible benefits, it is proposed that this option not be adopted.

6.3
Option 3: Remake the existing Regulation without change

Costs

If the existing Regulation were remade without the additional exemption for SOCO’s, the work currently undertaken by SOCO’s that involves the possession and custody of prohibited drugs and prohibited plants would have to be undertaken by sworn police officers. This would undermine the valuable role of SOCO’s in freeing up the time of police officers to enable them to respond to more pressing operational duties and essential policing tasks. Such a situation would be contrary to the public interest and the efficient allocation of policing resources. 

If the existing Regulation were remade without the proposed updated precursors and enhanced sale and storage requirements, together with increased penalties for non-compliance, the prevention of illegal diversion of precursor chemicals into illicit drug manufacture would be significantly hamstrung. There would be no incentive for those parts of the affected industry that are yet to comply with the voluntary Code to do so, leaving the Code vulnerable to denigration by a few ‘rogue operators’.

Benefits

Remaking the existing Regulation without change would be less onerous for the affected industry as there would be no need to implement new procedures with respect to the sale and storage of precursor chemicals. 

Conclusion

As the identified costs of this option appear to far outweigh any possible benefits, it is proposed that this option not be adopted. Any benefit to industry of remaking the existing Regulation without change would be at the expense of its own continued efforts to seek more widespread compliance with the voluntary Code, together with the efforts of law enforcement to keep pace with developments in the illegal diversion of precursor chemicals in NSW. Furthermore, the six-month transitional period that will apply in respect of the new requirements should allow the affected industry sufficient time to prepare for the changes.     

6.4  Option 4: Remake the existing Regulation with changes

Costs

Remaking the existing Regulation in the manner proposed may require the affected industry to implement additional procedures with respect to the sale and storage of precursors in order to comply with the new requirements. 

Benefits

The proposed additional exemption for SOCO’s acting in the course of their duties will facilitate the continued performance of their important functions without inadvertent exposure to criminal liability. This, in turn, will allow the valuable role of SOCO’s in freeing up police officers to perform essential policing tasks to be further advanced.  

The proposed updated precursors and enhanced sale and storage requirements will strengthen precursor control in NSW and aid police in identifying legitimate use and investigating diversion into illicit manufacturing. The changes will also allow police to more effectively monitor the trade in precursors. The increased penalties will provide an important incentive for compliance amongst the affected industry. 

Conclusion

As the identified benefits of this option appear to far outweigh any anticipated costs, it is proposed that this option be adopted. 

As the enhancements to the existing sale and storage requirements are largely in harmony with the voluntary industry Code (and as a corollary, a reflection of what the industry already does), any costs associated with implementing additional procedures in this regard should only be minimal for those parts of the affected industry that are currently complying with the Code. Furthermore, the affected industry will have six-months in which to become familiar with, and prepare for, the new requirements, courtesy of the transitional period written into the proposed Regulation. 

7.
CONSULTATION

Copies of this RIS will be forwarded to the following organisations:

· Aboriginal Justice Advisory Council

· Chief Magistrate

· Chief Judge

· Chief Justice

· Department of Corrective Services

· Director of Public Prosecutions

· Law Society of NSW

· Legal Aid Commission

· NSW Bar Association

· NSW Health

· NSW Judicial Commission

· NSW Police

· PACIA

· SIA
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