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EXECUTIVE SUMMARY

Review provisions in the Court Security Act 2005 (CS Act) and Sheriff Act 2005 require a review of the legislation to be undertaken as soon as possible five years from the date of assent to the Act.  

The objects of the CS Act are to provide for the secure and orderly operation of courts, and to confer certain functions on judicial officers and security officers for that purpose.  The CS Act provides security officers with a range of statutory powers that are directed at ensuring the secure and orderly operation of courts.  

The Sheriff Act does not contain stated objectives, but sets out the Sheriff’s functions and powers of delegation, and includes a number of other provisions that ensure the integrity of the Office of the Sheriff in NSW. 

The CS Act and Sheriff Act are complementary to the extent that sheriff’s officers currently perform the functions of security officers within the court system.  Given the overlap in the submissions on both pieces of legislation, the five-year statutory review of these Acts has been combined into a single report. 

The submission to the review by the Sheriff of NSW proposed that all of the functions performed by sheriff’s officers be combined into a single piece of legislation, along the lines of the Law Enforcement (Powers and Responsibilities) Act 2002 (LEPR Act), which consolidates police powers.  The Sheriff’s submission and a number of other submissions to the review also proposed an increase in powers for both security officers and sheriff’s officers.  

The proposal for a single piece of legislation covering the functions of sheriff’s officers is not considered to be warranted.  Sheriff’s officers perform an important role.  However, they do not exercise the wide range of powers that are available to police.  Apart from court security and the management of juries, their functions largely relate to the service of process and enforcement of court orders.  

It is considered that the objectives of the CS Act and the provisions of the Sheriff Act generally remain valid and appropriate for securing their purpose.  Nevertheless, a number of recommendations have been made for amendments to the CS Act to give security officers greater scope to address extreme behaviour or address other concerns of a minor nature. 

More particularly, the review recommends that security officers be given a power of arrest where they or members of the public are assaulted or are likely to be in danger of being assaulted.  However, the introduction of any such powers must be contingent upon security officers undergoing appropriate training and must be consistent with the safeguards relating to the power of arrest contained in Part 8 of the LEPR Act.

It is also recommended that security officers be permitted to exercise their powers in the immediate proximity of court premises.  This will enable security officers to intervene where members of the public are being harassed or altercations occur near court premises. 

Other relatively minor proposals for change clarify the operation of provisions that allow a judicial officer to order a person(s) to exclude members of the public from court premises, and address concerns relating to alcohol and animals on court premises and the wearing of helmets on court premises. 

It is considered that sheriff’s officers currently have adequate powers to perform their functions and no amendments to the Sheriff Act are proposed at this time. 

	RECOMMENDATIONS
Recommendation 1:  That the CS Act be amended to clarify that an order that a person(s) leave court premises or not be admitted to court premises must be subject to a time limitation not exceeding 28 days.
Recommendation 2:  That the CS Act be amended to allow security officers to exercise their powers under the CS Act in areas that are immediately proximate to the court premises.  The framing of such an amendment should be discussed with the Parliamentary Counsel. 

Recommendation 3:  That security officers be given the power to arrest a person in circumstances where either they or another person are the subject of an assault or where they reasonably believe there is a real possibility that they or another person will be the subject of an assault.  This power should be limited to court premises.  

The relevant safeguards relating to arrest contained in Pt.8 of the Law Enforcement (Powers and Responsibilities) Act 2002 should apply.

Additional training should be provided to ensure that sheriff’s/security officers are adequately trained to properly carry out an arrest before such powers become law.  

Recommendation 4:  That security officers be given the power to direct persons wearing helmets to remove them as a condition of entry into court buildings.  Appropriate signage indicating that helmets must be removed upon entering court buildings should also be put in place.
Recommendation 5:  That security officers be given the power to refuse entry to people attempting to bring animals (other than assistance animals) into court premises.  

Appropriate signage indicating that animals (other than assistance animals) are not allowed on court premises should also be put in place. 

Recommendation 6:  That the CS Act be amended to provide that security officers may require people entering court premises to surrender alcohol for the duration of the period they remain on court premises.  

This power should be limited to circumstances where it appears reasonably likely from a scanner search or personal search that the person is carrying alcohol.   The power should also be subject to any direction by a judicial officer or guidelines/procedures of the court allowing alcohol to be brought onto court premises.




1.
INTRODUCTION

The CS Act and Sheriff Act 2005 were both introduced into the NSW Parliament on 23 February 2005.  

The legislation is complementary to the extent that sheriff’s officers currently perform the functions of security officers within the court system.  For this reason, and because there is overlap in the submissions to the review on both pieces of legislation, the review of these Acts has been combined into a single report. 

1.1
Terms of Reference of the review
Section 33 of the CS Act and s.19 of the Sheriff Act 2005 require the Minister to review the Acts to determine whether the policy objectives of the legislation remain valid and the terms of the Acts remain appropriate for securing the objectives. 

The review is to be conducted five years after the date of assent to the Act, and the Minister is to table a report on the outcome of the review in each House of Parliament within 12 months of the end of the review period.  

Both Acts were assented to on 10 March 2005 and are within the administrative responsibility of the Attorney General.

1.2
Conduct of the review
Various stakeholders within the legal profession, law enforcement agencies, the courts and justice related agencies were consulted regarding possible amendments to the Acts.  Additionally, the conduct of the reviews was advertised in the Sydney Morning Herald and Daily Telegraph newspapers earlier this year.

Ten submissions to the review of the CS Act were received.  A number of these merely acknowledged that they had no comments regarding possible amendments.  Other submissions suggested minor changes or queried the operation of some provisions of the CS Act.  

Three submissions, including proposals by the Chief Executive Officer of the Supreme Court and the Sheriff of NSW, put forward recommendations for substantive amendments to the CS Act.  

The Sheriff’s submission and a submission by a sheriff’s officer also made recommendations in relation to the Sheriff Act and one submission suggested the Acts be combined into a single piece of legislation.  No other submissions commented on the Sheriff Act. 

This report is the outcome of the review process and takes into account the submissions received. 

2.
BACKGROUND
As at 30 November 2009 the Sheriff’s Office employed 272 (full-time equivalent) uniformed sheriff’s officers.  It also employs court officers (who do not have security powers) and a small number of administrative staff.  The roles performed by the Sheriff’s Office include:

· court security (generally undertaken by uniformed officers, although private security officers operate some perimeter security scanning equipment in the Queens Square building and have been delegated with some powers under the CS Act)

· enforcement of court orders (undertaken by uniformed officers)

· service of process (undertaken by uniformed officers)

· management of juries (generally undertaken by court officers) and

· courtroom support (generally undertaken by court officers).

Prior to the passage of the CS Act, sheriff’s officers relied on the inherent jurisdiction of the court and limited legislative powers in exercising court security functions.  By contrast, the CS Act provides a statutory basis for the exercise of court security powers in NSW courts.  The CS Act provides security officers with a range of powers that are specifically directed at ensuring the secure and orderly operation of courts.  

The Sheriff Act 2005 repealed and replaced the Sheriff Act 1900 with new, updated legislation.  The Act sets out the Sheriff’s functions, powers of delegation, provides for an oath or affirmation of office, provides that it is an offence to impersonate sheriff’s officers, or to use the title Sheriff, uniforms or other insignia related to the Sheriff and requires a sheriff’s officer to carry and produce on demand, a certificate of identification. 

3.
OVERVIEW OF THE COURT SECURITY ACT 

3.1
Policy Objectives of the Act

Section 3 of the CS Act sets out the objects of this Act, which are to: 
· provide for the secure and orderly operation of the courts

· confer certain functions on judicial officers and security officers for that purpose

3.2
Terms of the Act 

Application of the Act  

The legislation applies to “court premises” as defined in s.4 of the CS Act.  A “court” is also defined in s.4 of the CS Act and cl.4 of the Court Security Regulation 2005 (CS Regulation) and extends to various tribunals, including the Administrative Decisions Tribunal, the State Parole Board and any other tribunal, bodies or person prescribed by the regulations as authorised by law to conduct proceedings for the purpose of the determination of any matter or thing.

The powers conferred by the CS Act are in addition to, and not in derogation of, any other power of a court, judicial officer or other person in relation to the conduct of proceedings in a court or regulating the conduct of persons in court premises: s.5(1).  Section 5 preserves the inherent power to the courts to make orders relating to the operation of the court, including court security.

The CS Act does not affect any power of a court relating to contempt of the court, any power of a correctional officer under the Crimes (Administration of Sentences) Act 1999, or any other law with respect to a person in a correctional officer’s custody in a court cell complex or other place in court premises: s.5(2).

Entry and Use of Court Premises

The CS Act provides that a person has a right to enter and remain in an area of court premises that is open to the public, subject to certain requirements, such as compliance with security arrangements: s.6.  

The role of the media in reporting court proceedings is also recognised in the legislation.  The CS Act accommodates the practice of members of the media of recording interviews on the steps of the court - section 6(2) provides that journalists may enter and remain in an exterior area of the court premises that is open to the public for the purpose of making a media report, provided they do not obstruct or impede access to the court building.  (This concession does not apply to the use of recording devices inside the court building).

A judicial officer may order a member(s) of the public generally or a specified member(s) of the public to leave court premises or deny the entry of persons to court premises, if considered necessary for securing order and safety in court premises: s.7.  A maximum penalty of 50 penalty units ($5,500) applies for breach of this provision.

The CS Act makes it an offence to be in possession of certain restricted items in court premises: s.8.  A restricted item is a prohibited weapon within the meaning of the Weapons Prohibition Act 1998 and any knife that is not otherwise caught by that legislation.  Firearms covered by the Firearms Act 1996 are also classified as restricted items for the purposes of the Act.  A person who illegally attempts to bring a restricted item into court premises may be subject to a fine of up to 100 penalty units ($11,000), a term of imprisonment of up to two years, or both.  

The CS Act also incorporates a definition of an offensive implement, which is based on the concept of an offensive weapon in the Summary Offences Act 1988 and defined in the Crimes Act 1900.  Whereas restricted items cover particular types of weapons, an "offensive implement " covers anything that is made or adapted for use for causing injury to a person, or intended to be used to injure or menace a person, or damage property.  The prohibition on possessing a restricted item or an offensive implement in court premises does not apply where the item is an exhibit in court proceedings, is in the possession of police, a custodial officer, or a security officer, or is brought into court premises at the direction of a judicial officer.

It is also an offence to use a recording device to record sound or images (or both) in court premises: s.9.  The maximum penalty for a breach of this provision is 200 penalty units ($22,000) or imprisonment for 12 months, or both.  This provision only prohibits the use of a recording device to record sounds or images and not other uses, such as the use of a mobile phone to make a telephone call.  

Where a recording device is used in contravention of the legislation, the device and any associated film, tape or other recording medium may be confiscated.  The prohibition is a general security measure and is designed to prevent people inappropriately photographing witnesses or jurors, or recording proceedings.  

The needs of the legal profession are addressed by providing for exemptions regarding the use of dictaphones by members of the legal profession outside the actual courtroom.  The use of recording devices may also be authorised by a judicial officer, or in prescribed circumstances: s.9(2).  (Presently, the CS Regulation prescribes two circumstances – the use of recording devices is permitted in the Administrative Decisions Tribunal with the approval of Registrar and in Local Courts with the approval of the relevant Registrar, for example, where a wedding is being held in a Local Court).

Search Powers

Security officers are provided with a range of powers under the CS Act, including the power to search people and to stop and search vehicles entering court premises.  

A security officer may refuse entry or remove a person from court premises if, after being warned, the person refuses to comply with the search requirements: s.10.
Searches of people entering court premises may be conducted by requiring a person to walk through an electronic scanner or by passing an electronic metal detection device over the person's outer clothing.  Where a security officer has reasonable grounds for believing that a person may be in possession of a restricted item (for example, a gun), or an offensive implement, the officer may conduct a personal search.  

A personal search may involve security officers quickly running their hands over the person's outer clothing or the removal and examination of overcoats, hats, shoes or held bags.  The search provisions of the CS Act incorporate a number of safeguards, including obligations to give a warning that a failure to comply with a security requirement or immediately leave the court premises may be an offence; the conduct of searches expeditiously, with minimal invasiveness and in a way that affords reasonable privacy; and the timely provision of information that the officer is a security officer. 

As far as is reasonably practicable the officer must also inform the person to be searched as to whether they will be required to remove outer clothing (such as overcoats or hats) during the search and why it is necessary to do so.  Special protections are included in the legislation for searching children.  Where children are under the age of 12 years, the CS Act provides that a female officer must search them.  Children under the age of 12 years must also be in the company of a responsible adult:s.10(2).

Failure to comply with a requirement to undergo a search or immediately leave the court premises will constitute an offence carrying a maximum penalty of up to five penalty units ($550).

Other Court Security Powers

Surrender and confiscation of property:  When conducting a search of a person a security officer may ask the person to produce for inspection an item the officer believes on reasonable grounds is a restricted item or offensive implement, or that is capable of concealing such an item: s.11.  The officer may also ask questions about the item that are reasonable in the circumstances.  

The person may be required to deposit with a security officer any item that an officer believes on reasonable grounds is a restricted item or an offensive implement.  Security officers may also confiscate such items: s.12.  A failure to deposit any thing as directed or to leave court premises, following a further warning, may result in a fine of up to five penalty units ($550).

Things confiscated by a security officer are forfeited to the Crown if an application is not made for its return within 28 days of the initial confiscation.  The Local Area Commander of Police may destroy or otherwise dispose of a confiscated thing in accordance with the directions of the Commissioner of Police.  

Identification particulars:  In certain, limited circumstances security officers may also require a person who is on court premises to provide their name and address and the reason for their visit to the court premises.  Such particulars may only be required where the officer believes on reasonable grounds that the person has committed an offence on court premises or is carrying a restricted item or offensive implement.  It is an offence not to comply with the requirement or to provide particulars that are false or misleading: s.13.  A maximum fine of 2 penalty units ($220) applies.  

Directions:  A security officer may give a “move on” direction to a person on court premises: s.14.  A direction may be given where the officer has reasonable grounds to believe that a person's behaviour is obstructing another person, constitutes harassment or intimidation of another person, or is likely to cause fear to another person of reasonable firmness.  A direction must be reasonable for the purpose of reducing or eliminating the obstruction, harassment, intimidation or fear.  A person is not guilty of an offence under this provision unless it is established that the person persisted in their behaviour after the direction concerned was given.  

Sub-sections 14(6)-(10) make it clear that a security officer may also give a direction to a group of people and how such directions apply.  Failure to comply with the direction without reasonable excuse is an offence and may result in a penalty of up to 20 penalty units ($2200).  

Security signs:  A security officer may erect signs in court premises as considered necessary.  Unauthorised removal, alteration or damage of such signs may result in a fine of up to 5 penalty units ($550).

Powers of Arrest and Use of Force

Powers of arrest:  A security officer may, without warrant, arrest a person in court premises if the person is in the act of committing an offence under the CS Act or the security officer believes on reasonable grounds that the person has committed an offence under the CS Act: s.16.  

The CS Act provides for a power of "hot pursuit", that is, security officers may pursue a person who has absconded from the court premises in an attempt to avoid arrest: s.16(2).  Where security officers affect an arrest they must hand the person over to a police officer or bring them before an authorised justice as soon as practicable.  An officer may use such force as is reasonable in exercising powers under the legislation: s.17.  

Security officers may also exercise their powers to prevent a person from causing harm to himself, herself or another person, causing damage to property, or to prevent a person escaping from lawful custody.  Where proceedings are being conducted in a court room the powers may only be exercised if the security officer is satisfied there is an emergency and there is insufficient time to obtain a direction from the presiding judicial officer.  The powers may not be exercised in respect of a person in police custody or in the custody of a custodial officer, unless assistance is requested by that officer; or in prescribed circumstances (there are no regulations at present): s.19.

Provision of Information:  Section 20 of the CS Act sets out certain safeguards concerning the exercise of powers under the Act.  These include a requirement that security officers provide evidence that they are a security officer (their name or badge number), the reason for the exercise of the power, and a warning that failure to comply with a direction or requirement may be an offence.  

The information must be provided at the time the power is being exercised.  Where a security officer is exercising a power of arrest the information must be provided prior to the exercise of the power, if it is practicable to do so.  If not, it must be provided as soon as it is reasonably practicable after arrest.

Section 20 does not apply to ss.10 and 11 relating to searches of persons and vehicles and the requirement for certain property and things to be surrendered when entering court premises.  The safeguards in s.20 are in addition to those provided for in s.14 of the CS Act relating to the power to give reasonable directions.

Security Officers

Sheriff’s officers generally exercise the powers of security officers under the CS Act.  However, the CS Act makes provision for the Sheriff to appoint any person who holds a licence under the Security Industry Act 1997 to carry out security activities of the kind that may be carried out under the Act: s.21.

A penalty of up to 100 penalty units ($11,000), imprisonment for six months or both applies where a person wilfully delays, hinders or obstructs a security officer in exercising the officer’s functions or where a person falsely represents themself to be a security officer in court premises. 

Miscellaneous Provisions

Other provisions in the legislation cover such matters as the exclusion of liability, service of documents, onus of proof concerning reasonable excuse in proceedings for an offence, and penalty notices. 

3.3
Relationship to Other Legislation

Ombudsman’s Act 1974

Section 12(1) of the Ombudsman Act 1974 provides that any person (including a public authority) may complain to the Ombudsman about the conduct of a public authority, subject to certain exemptions.  

The exemptions include conduct of a public authority described in Schedule 1 to the Act.  This includes conduct of the Sheriff, any sheriff’s officer or any security officer within the meaning of the CS Act in relation to: 

(a)  the maintenance of court security

(b)  the enforcement of a warrant of arrest or warrant of committal

(c)  the execution of a writ

being conduct engaged in at the direction of a court, or of a Judge or Magistrate presiding over proceedings before a court, but excluding conduct engaged in otherwise than in accordance with such a direction.  

Law Enforcement and Powers and Responsibilities Act 2002 

A number of the provisions of the CS Act are based on the Law Enforcement and Powers and Responsibilities Act 2002.  For example, section 13(3) of the SC Act, which relates to a failure to provide, or to give false identification particulars, mirrors ss.11 and 12 of the LEPR Act.  The definition of a “personal search” in the CS Act is based on the definitions of a “frisk search” and an “ordinary search” in the LEPR Act.  Section s.10(2) of the CS Act also adopts the privacy safeguards contained in ss.32(1)-(5) of the LEPR Act.

3.4
Court Security and Incidents Data
Resources used to help manage court in NSW courts include:

· the Court Security Act 2005 

· the physical presence of trained and equipped security officers to provide a visible presence in court buildings and to respond to emergency situations.  Security officers are equipped with radios on the Government Radio Network, handcuffs, batons and capsicum spray 

· perimeter security scanning, where possible (comprising walk-through metal detectors and x-ray machines for bags on either a fixed or mobile basis)

· electronic security and surveillance in courthouses (closed-circuit surveillance, electronic key control, intruder and duress alarms in court buildings) and at judicial residences (intruder and duress alarms in judges’ homes, and personal tracking devices for short term purposes)

· the built environment – design, separation of people in custody, judiciary, jurors and members of the public, doors and locks

· risk assessments, judicial security briefings and personal security practices such as removing judicial names from the electoral roll 

Perimeter security is available in 30 NSW court locations and is deployed as follows: 

· 22 courthouses have fixed perimeter security scanning that operates whenever the building is open 
· eight courthouses have fixed perimeter security scanning equipment that operates as required 

· the remainder use mobile perimeter security scanning as required* 
*  This information is based on information and data as at 30 August 2010.

A program of electronic security upgrades has also taken place since 2003, with 81 courts receiving significant upgrades.  Closed circuit surveillance is installed at 82 court locations and images are recorded and stored digitally 24 hours a day, seven days a week. 

Electronic access control systems are installed at 81 court locations.  Seventy-five court locations have both access control and CCTV surveillance systems.  Duress alarms are fitted at all court locations and are the most common security technology used in courts.  Larger court buildings are fitted with alarm pager systems.  These enable security officers to move around the building and be paged when an incident occurs, rather than requiring them to be located at a security console.  

The electronic security systems for NSW courts are now linked and centrally administered by the Sheriff’s Operations Centre at Parramatta which is staffed 24 hours a day, seven days a week. 

While there are some limitations regarding the efficacy of the data collected, a close analysis indicates that the number of security incidents, including judicial security incidents, has remained at 350-360 a year over the two-year period 2008-2009.  This is a low number of incidents in the context of the thousands of matters heard every year in the 164 courts located in NSW.  

The vast majority of incidents concern less serious incidents of aggression, intimidation and disruption (which can themselves cause those attending court to feel less safe).  Nevertheless, there has been some increase in the number of confiscated weapons (ranging from knives to corkscrews and knuckle dusters).

Outside the courtroom, 23 judicial security incidents were recorded in 2007/08 and 31 in 2008/09.  While this data appears to reflect a 40% increase these figures may simply reflect an increase in reporting by judicial and sheriff’s officers.  Again, the majority of incidents are of a relatively minor nature, for example, suspicious correspondence, verbal attacks, threats in the courtroom or property damage.  Where incidents are of a more serious nature the Judicial Officer Security Plan requires notification of the NSW Police Duty Operations Inspector and local area command.  Preventative measures designed to protect judicial officers are in place.

4.
OVERVIEW OF THE SHERIFF ACT 

4.1
Policy Objectives of the Sheriff Act

The policy objectives of the Act are not identified in the legislation.  The long title simply states that it is “an Act with respect to the office of Sheriff”.  However, the Act covers such matters as the Sheriff’s power of delegation and the requirement for sheriff’s officers to take an oath or affirmation of office.  The Act also sets out various offences in relation to the hindrance of sheriff’s officers and the impersonation of sheriff’s officers or misuse of the title “sheriff” or related insignia.

In practice, sheriff’s officers remain responsible for three key areas, namely, juries, security of the court, and serving summonses, enforcing writs, warrants, and orders issued by the courts.

4.2
Terms of the Act 

Sheriff’s Functions:  The different functions performed by the Sheriff are set out in the Jury Act 1977, the CS Act, and certain other Acts, such as the Civil Procedure Act 2005 which provides for the enforcement of civil judgments.  Section 4 of the Sheriff Act provides that the Sheriff has, and may exercise, such functions as are conferred under any Act or law: s.4.

Delegation:  The Sheriff has a limited power to delegate his/her functions.  The Act provides that the Sheriff may delegate his/her powers to any sheriff’s officer, any member of staff of the Department of Justice and Attorney General or any person prescribed by the regulations.  The Sector Supervisor of the NSW Police Force on Lord Howe Island is currently prescribed as a person to whom the Sheriff may delegate the Sheriff’s functions: cl.3A of the Sheriff Regulation 2005.
The Act also provides for the exercise of the Sheriff's functions by an alternate in legal proceedings to which the Sheriff is a party, or in proceedings that may affect the Sheriff’s interests.  A court or the Coroner may also order that the Sheriff's functions are to be exercised by an alternate where it is satisfied that the proceedings may affect the Sheriff's interests: s.6.

Oath or Affirmation of Office:  Before exercising power under the Act sheriff’s officers must take an oath or affirmation of office.  This requirement is consistent with police and correctional services officers, who are required by legislation to take an oath/make an affirmation or office.  The form of the oath/affirmation is set out in clause 4 of the Regulation.

Offences:  The Act sets out various offences in relation to the hindrance of sheriff’s officers, the impersonation of sheriff’s officers and misuse of the title “sheriff” or related insignia, as follows:

· It is an offence to hinder or obstruct the Sheriff, sheriff’s officers, or other persons exercising the Sheriff's functions: s.8.  A penalty of up to 100 penalty units ($11,000), six months imprisonment, or both, may apply for a breach of the provision. 

· It is an offence to wear or possess a sheriff’s officer’s uniform, except with the permission or under licence from the Sheriff, for the purposes of public entertainment, in prescribed circumstances, or where the person can establish a reasonable excuse: s.10.  Similarly, it is an offence to use sheriff’s insignia otherwise than in the course of, and for the purpose of, exercising the functions.  Maximum penalties of 100 penalty units ($11,000), imprisonment for 6 months, or both may apply for a breach of these provisions.

Clause 5 of the Regulation provides a general exemption for bodies that have, amongst their primary objects, the object of providing public entertainment.
· The carrying on of an activity under an operating name that includes the word “sheriff” is also prohibited, unless the Sheriff consents to its use.  Such consent may be either unconditional or subject to such conditions as the Sheriff considers appropriate to impose on the consent and may be revoked: s.12.  Clause 6 of the Regulation sets out the matters to which the Sheriff must have regard in deciding whether or not to grant or revoke consent to the use of an operating name that includes the word “sheriff”:

The proscriptions as to the wearing or possession of sheriff's uniforms and use of the term "sheriff" parallel similar restrictions relating to police officers contained in the Police Act 1990.  

The Act also makes it a requirement for a person exercising the Sheriff’s functions to carry, and produce on demand, a certificate of identification in the form prescribed by the regulations: s.13 and Sch.1 of the Regulation.  The maximum penalty for breach of this provision is 5 penalty units ($550).

Miscellaneous Provisions:  The Act contains various miscellaneous provisions relating to the role and functions of the Sheriff.  

Service of court process - The Sheriff and sheriff’s officers are exempt from the requirement for a licence under the Commercial Agents and Private Inquiry Agents Act 2004 in relation to the service of court process: s.14.
Exclusion of liability - The Sheriff, his/her alternate, a sheriff’s officer or any person acting under their direction is not liable for any act or omission done in good faith for the purpose of executing the Act: s.15.

Charter of Justice - The office of Sheriff was first established in Australia by letters patent known as the Charter of Justice, issued in 1823.  The Charter of Justice carried over certain common law powers of the Sheriff under English law.  Subsequent legislative powers built upon these powers, culminating in the Sheriff Act 1900.  
The Sheriff Act abrogates those provisions of the Charter of Justice that provide for the appointment of the Sheriff and sheriff's deputies.  This is because the Sheriff is currently appointed and holds office under the provisions of the Public Sector Employment and Management Act 2002.  The reference to sheriff's deputies in the Charter is also redundant, as this position no longer exists: s.18.  
4.3
Relationship to Other Legislation
Part 8 of the Civil Procedure Act 2005 provides for orders to be made by the court in relation to such matters as entry onto land by the Sheriff, including entry by force if necessary, where land is to be sold by public auction under a writ of execution.  

Part 8 also allows the court, by order, to give directions with respect to the enforcement of its judgments and orders, including orders authorising the Sheriff to enter premises for the purpose of taking possession of goods under a writ of execution. 

Under the Jury Act 1977 the Sheriff is responsible for maintaining jury rolls for the various districts, randomly selecting jurors from the roll for each jury district, for deleting people who are disqualified, ineligible or are entitled to claim an exemption from jury service as of right from the roll, and generally administering the jury system in NSW.

With the consent of, or at the request of the Supreme Court or District Court, the Sheriff also conducts investigations into jury irregularities.  For this purpose the Sheriff is empowered to solicit information from a juror or former juror.  Section 139(2) of the Evidence Act 1995 applies – this provision sets out the circumstances in which evidence of a statement made or an act done by a person during questioning is taken to have been obtained improperly.

5.
SUBMISSIONS and DISCUSSION

Issues raised in submissions are discussed under the headings set out below.  

5.1
Closure of Court Premises for Security Reasons  

As previously outlined, s.7 of the CS Act provides that a judicial officer may order a member(s) of the public generally or a specified member(s) of the public to leave court premises or deny the entry of persons to court premises if considered necessary for securing order and safety in court premises. 

The CEO of the Supreme Court proposes that, in light of the some concerns raised about the unfettered nature of s.7 of the CS Act, the statutory review of the CS Act consider whether limits should be placed on the judicial powers contained in s.7 of the CS Act. 

Discussion:  In practice, there is nothing to prevent judicial officers from exercising their discretion in setting a time limit on the duration of an order requiring a person to remain away from court premises operates.  Nevertheless, in order to ensure that judicial officers consider appropriate limitations, it is proposed to amend the provision to clarify that any order should be subject to a time limit.

	Recommendation 1: That the CS Act be amended to clarify that an order that a person(s) leave court premises or not be admitted to court premises must be subject to a time limitation not exceeding 28 days.




A related proposal by the CEO is that s.7 of the CS Act be amended to provide registrars with the power to issue interim orders when a magistrate is not sitting at the court.  Penalty provisions should not apply and a magistrate should review any order at either the next court sitting or within 28 days, whichever is sooner.  

The rationale for this proposal is that court staff can be located at a courthouse with infrequent magistrate sittings (up to 60 Local Courts are staffed by one person).  However, even where the court is not sitting, there may be instances where an individual frequenting the court is harassing court/registry staff or there is a genuine safety issue that warrants the exclusion of people from court premises.

The view of the Chief Magistrate was sought in relation to the proposal to empower registrars to issue orders.  The Chief Magistrate has advised that he does not support the proposal and has suggested that the registrar should have common law powers as custodians of the building to exclude people.  Alternatively, s.4A of the Inclosed Lands Protection Act 1901 might be relied upon.  

Discussion:  Section 4A(1) of the Inclosed Lands Protection Act provides that any person, who remains upon the inclosed lands of another person after being requested by the owner or occupier or person in charge of those lands to leave and, while remaining upon those lands, conducts himself or herself in such a manner as would be regarded by reasonable persons as being offensive, is liable to a penalty of up to $2,200 in the case of prescribed premises, or $1,100 in any other case.  

The term “inclosed lands’ is defined to mean prescribed premises or “any land, either public or private, inclosed or surrounded by any fence, wall or other erection, or partly by a fence, wall or other erection … including the whole or part of any building or structure and any land occupied or used in connection with the whole or part of any building or structure”.

Arguably, the provisions of the Inclosed Lands Act already apply to court houses.  A court officer present at the court premises would in effect be the occupier or person in charge and could therefore request any person acting offensively to leave the premise.  A person who does not comply with such a request would be liable to a fine.  

It is appreciated that officers who have sole charge of a court house when the court is not sitting may encounter problems with harassment from some members of the public.  However, the Inclosed Lands Protection Act does not actually give an owner/occupier the power to undertake any action to address a situation other than to fine the person causing the disturbance.  This is not an appropriate role for court staff, who are not in any case trained to deal with persons who may pose a danger.

Most court houses in smaller communities would be located near police stations so that court staff could call upon police to assist where necessary.  

With regards to the removal of people from premises for reasons of safety, the Occupational Health and Safety Act 2000 applies.  Section 8 of that legislation provides that an employer is required to ensure the health, safety and welfare at work of all the employees of the employer.  This duty extends to people other than employees and penalties apply for non-compliance.  This duty implies a power for the employer or their delegate to order people to leave the premises where it is necessary to protect health and safety.

The submission from the Supreme Court notes that a review of security incidents indicated that, when disruptive or aggressive behaviour occurs in a court complex, a security officer would attempt to cool the situation with conflict resolution techniques.  

If this is not successful, it is very common for the security officer to ask the person to leave the premises.  An arrest may not be warranted and may aggravate matters, but some physical distance from the court room/premises may be sufficient to calm the situation.

This approach has worked well, but requests by security officers for people to leave the premises are not always backed up by an order under s.7 of the CS Act.  (Section 7 provides that a judicial officer may order that the public generally or a specific person(s) leave the court premises or not be admitted to the court premises).  The CEO therefore recommends that security officers be given the power to order aggressive or disruptive people to leave the court building.  There should be no applicable penalty provisions.

Discussion:  As noted in section 3.4 of this report, the vast majority of incidents in courts concern less serious incidents of aggression, intimidation and disruption.  It is considered that security officers already have the power to direct a person who is behaving in a disruptive or aggressive manner to leave the premises.  

Section 14 of the Act provides that a security officer may give a direction to a person on court premises.  Such a direction may be given where the officer has reasonable grounds to believe that a person's behaviour is obstructing another person, constitutes harassment or intimidation of another person, or is likely to cause fear to another person of reasonable firmness.  It is considered that s.14 is adequate for the purposes of directing a person to leave court premises.

Failure to comply with the direction without reasonable excuse is an offence and may result in a penalty of up to 20 penalty units ($2,200).  It is noted that s.16(1)(a) of the CS Act provides that a security officer may, without warrant, arrest a person in court premises if the person is in the act of committing an offence under the CS Act or has just committed such an offence.  Accordingly, where a person refuses to comply with a direction of a security officer to leave the court premises under s.14, they may be arrested.

5.2
Expansion of the definition of Court Premises and Reform of the Legislation 

There were a significant number of security incidents at the NSW Trustee and Guardian’s client office (formerly the Office of the Protective Commissioner) at the Parramatta Justice Precinct between the office opening in February 2008 and the end of the 2008/09 financial year.  

The NSW Trustee and Guardian’s client office is located on the southeast corner of the Parramatta Justice Precinct Offices and is accessed direct from the forecourt.  The entrance is approximately 10 metres from the entrances for members of juries and judicial officers to the Sydney West trial court complex.  The proximity of these entrances to the client offices compromises the security of jurors and judicial officers.  Because of the security incidents that have occurred, security officers have been called upon to assist in resolving these situations.  

The CS Act permits only a very limited exercise of powers outside the court buildings.  Subject to certain qualifications, s.16(2) allows a security officer to arrest a person outside court premises where the person has absconded in an attempt to avoid arrest.

The CEO of the Supreme Court recommends that the CS Act be amended to enable the Government to proclaim that its powers may be exercised in particular Government buildings that adjoin court premises.  At this stage it is submitted that only the Justice Precinct Offices should be so proclaimed as being court premises.  This approach has the support of the NSW Trustee and Guardian.

The Sheriff’s submission also notes that security officers are routinely required to respond to incidents that, while occurring within the immediate vicinity of a court and involving court users, may not technically fall within an area defined as court premises in s.4 of the CS Act, for example, security officers may intervene in an altercation just outside court premises.

The Sheriff proposes that the definition of “court premises” in s.4 of the CS Act be amended to add “a precinct being, a NSW Government or Departmental building or group of buildings within boundaries prescribed in respect of that building(s) by the regulations or in the absence of such prescription up to the alignment of any public vehicular or pedestrian way adjacent to the building(s), including any wall or fence along the alignment and any area above or below the ground adjacent to the walls, roof or foundations of the building”.  

Discussion:  In making this recommendation, the Sheriff referred to the broader definitions contained in the State Buildings Protective Security Act 1983 (Qld) and the Victorian Court Security Act 1980.  

These Acts are outlined in Schedule 1 to the report.  As will be noted, the Queensland legislation covers state buildings either owned by a non-commercial authority of the State or occupied by such an authority: s.4.  The Victorian CS Act defines “court premises” to mean “in relation to a court the premises occupied in connection with the operations of the court and the precincts and immediate environs of those premises”.
The CS Act is drafted in such a way that relatively minor amendments would allow security officers to conduct security in other government buildings.  However, the NSW government has never formally contemplated the extension of the operation of the Act to other government buildings and there are no known plans to do so.  

It is noted too that s.21(1)(b) of the CS Act provides that the Sheriff may appoint persons other than sheriff’s officers to be a security officer, provided they hold a licence under the Security Industry Act 1997 to carry out security activities of the kind that may be required under the CS Act.  (Private security personnel currently perform the task of security in some government buildings, although, again, the extension of the application of the CS Act to other Government buildings has not been contemplated).  It is therefore considered inappropriate that any amendment be drafted so as to automatically extend to other government buildings that adjoin court premises.

Nevertheless, there does appear to be a case for extending the ambit of “court premises”.  Any such extension might include court complexes other than the Parramatta Justice Precinct (for example, the proposed new court complex at Newcastle) so that care needs to be taken as to the appropriate framing of such a provision.  

	Recommendation 2: That the CS Act be amended to allow security officers to exercise their powers under the CS Act in areas that are immediately proximate to the court premises.  The framing of such an amendment should be discussed with the Parliamentary Counsel. 




The Sheriff also proposes reform of the legislation to reduce the number of acts, regulations and rules under which sheriff’s officers perform their duties (approximately 50).

The submission noted that, ideally, sheriff’s officers would derive their powers from the CS Act, the Jury Act 1977 and the Sheriff Act 2005, so that there is need for only limited reference to other NSW legislation and a very small number of Commonwealth Acts.  

Discussion:  The Sheriff appears to base this proposed approach on the Victorian Sheriff Act 2009.  The stated purpose of the Victorian legislation is to provide a legislative framework for the appointment of the Sheriff, Deputy Sheriff and sheriff’s officers and their functions, powers and duties: s.1.  

However, sheriff’s officers in Victoria have a broader range of powers than in NSW, for example, they may arrest a person who is named in a criminal warrant, whereas in NSW, police performs this function.  Further, whilst providing a legislative framework, the Victorian Act does not in fact consolidate all powers into a single Act.   For example, s.23 of the Act provides that the Sheriff may seize or take possession of recoverable property, but this must be done in accordance with the relevant court and enforcement legislation or warrant authorising the seizure.

While there are many references to the “sheriff” in various pieces of NSW legislation, a number of these are relatively minor, for example, there may be a reference indicating that the sheriff is exempt from certain provisions: Schedule 1 of the Weapons Prohibition Regulation 2009 provides that a sheriff’s officer is exempt from the requirement for a permit to possess or use a prohibited weapon when acting in the course of employment.  

Various Acts also provide for the issuing of a warrant to the Sheriff to deliver possession of the land or premises, for example, s.123 of the Residential Parks Act 1998, s.14 of the Retirements Villages Act 1999 and s.27 of the Housing Act 2001.  Additionally, the Sheriff has various responsibilities under the Fines Act 1996, including the execution of a warrant of apprehension, and the execution of property seizure orders.

Sheriff’s officers do not in fact exercise the wide range of powers that are available to police.  While it may be useful for a comprehensive list of such powers to be made available to sheriff’s officers on an administrative basis, it is doubtful that there needs to be a single piece of legislation for this purpose along the lines of the LEPR Act.  

5.3
Power to keep the peace  

The Sheriff’s submission raises concerns about individual sheriff’s officers being exposed to risk when acting in response to a breach of the peace, particularly where any action taken is beyond their delegated powers.  

The Sheriff’s submission notes that members of the public and other court and departmental stakeholders have a reasonable expectation that sheriff’s officers, in their capacity as uniformed government officials and law enforcement officers, will respond to breaches of the peace occurring within their immediate vicinity when carrying out those functions delegated by the Sheriff.  These functions are routinely carried out anywhere within the community, including, but not limited to: court or departmental premises, in public areas between court and departmental premises, or at any location in NSW where they may be conducting civil enforcement duties.

It is suggested that, in some circumstances, a sheriff’s officer would be considered to be responding as a citizen, rather than on behalf of the Sheriff.  This would mean that the sheriff’s officer would not be able to use equipment (such as batons, handcuffs and Oleoresin Capsicum - generally know as capsicum spray) when responding to a violent incident.  

Given the range of functions performed by sheriff’s officers, including functions performed away from court premises it is suggested that any provision for the Sheriff to keep the peace would be more appropriately placed in the Sheriff Act, with the power to act being limited to when sheriff’s officers are on duty and performing the delegated functions of the Sheriff.

The proposed power would be based on a modification of the normal powers of a citizen as detailed in s.100, Part 8, of the Law Enforcement (Powers and Responsibilities) Act 2002.  The suggested amendment would give the Sheriff the power to arrest without warrant if:

-
the person is in the act of committing an offence under any Act or statutory instrument 

-
the person had just committed any such offence 

-
the person has committed a serious indictable offence for which the person has not been tried

Where a sheriff’s officer arrests a person in accordance with such a provision they would be required, as soon as possible, to take the person and any property found on the person before an authorised officer to be dealt with according to the law.

It is further proposed that sheriff’s officers be given the power to temporarily restrain a person and thereby de-escalate a situation.  Such a power would be drafted so as to give sheriff’s officers the power to discontinue an arrest where the arrested person is no longer a suspect or the reason for the arrest no longer exists for any other reason, or if it is more appropriate to deal with the matter in some other manner, including, for example, by issuing a warning, caution, a penalty notice, or court attendance notice, or in the case of a child, dealing with the matter under the Young Offenders Act 1997.  (The Young Offenders Act establishes procedures for dealing with children who commit certain offences through the use of youth justice conferences, cautions and warnings instead of court proceedings).
The Law Enforcement Policy Branch of the Department of Premier and Cabinet (DPC) has consulted with the NSW Police Force regarding the Sheriff’s proposals.  In general terms, they expressed support for some expansion in the powers of sheriff’s officers, as this would relieve police of some tasks associated with providing security to sheriff’s officers in the field when they are executing civil enforcement process.  

However, DPC noted that any increase in powers needs to be commensurate with the training of sheriff’s officers and there needs to be adequate oversight of the use of such powers.  Certain other changes may necessarily flow from any increase in sheriff’s powers, for example, increased requirements under s.20 of the CS Act relating to safeguards concerning the exercise of relevant powers.  

The requirements in the CS Act are less extensive that those in s.99 of the Law Enforcement (Powers and Responsibilities Act) 2002 relating to the power of police officers to arrest without warrant.

The advice provided by DPC also noted that the NSW Police Force have advised that “breach of the peace” means an incident where immediate harm will be intentionally caused to a member of the public.  It is suggested that the submission from the Sheriff appears to interpret this concept in another way, and may be referring to disruptive or offensive behaviour.  In the view of Police, sheriff’s officers who are attending to an actual breach of the peace would not be personally liable as long as they are performing their functions as an authorised sheriff’s officer.

Discussion:  Breach of the peace is the basis of the common law powers relating to public order.  In R v Howell [1982] QB 416; [1981] All ER 383 the English Court of Appeal held that, for the purposes of the modern law of public order, a breach of the peace occurs:

“Whenever harm is actually done or is likely to be done to a person or in his presence to his property or a person is in fear of being so harmed through an assault, an affray, a riot, unlawful assembly or other disturbance”.

The decision in the English case of Howell is not binding on Australian courts, although it has been followed in a number of cases.  Breach of the peace is not an offence under NSW law so that it would be more appropriate to refer to disruptive or offensive behaviour, as suggested by Police.

As outlined in section 3.4 of this report, the number of security incidents has remained low (350-360 a year over the two-year period 2008-2009) compared to the many thousands of matters heard every year in the 164 courts located in NSW.  The vast majority of incidents in courts concern less serious incidents of aggression, intimidation and disruption.  

As previously discussed, s.14 of the CS Act provides an adequate means for dealing with disruptive behaviour in court premises.  It has also been recommended that security officers be empowered to exercise limited powers in areas that are immediately proximate to the court premises.  This will ensure that security officers are able to act within their powers in relation to incidents that occur near court premises.

Nevertheless, there will also be circumstances where a security officer needs to act in response to a more serious situation.  Security officers need to have the means to ensure their own physical safety and the safety of others in court premises.  It is therefore proposed that security officers be empowered to arrest a person in circumstances where either they or another person are the subject of an assault or where the security officer reasonably believes that there is a real possibility that an assault will take place.  

With regard to sheriff’s officers, it is noted that police officers already accompany sheriff’s officers where they are engaged in the enforcement of court orders in circumstances where there is a risk of danger.  It is considered that this arrangement provides appropriate protection for sheriff’s officers, who may otherwise be acting alone. 

Recommendation 3:  That security officers be given the power to arrest a person in circumstances where either they or another person are the subject of an assault or where they reasonably believe there is a real possibility that they or another person will be the subject of an assault.  This power should be limited to court premises.  

The relevant safeguards relating to arrest contained in Pt.8 of the Law Enforcement (Powers and Responsibilities) Act 2002 should apply.

Additional training should be provided to ensure that sheriff’s/security officers are adequately trained to properly carry out an arrest before such powers become law.  

The proposals to give sheriff’s officers summary offence type powers for the purpose of assisting members of the public or to protect members of the jury away from court premises (for example, when jurors are sequestered) are not supported. 

With regards to the protection of jurors, it is considered that police should be called where jurors are under threat outside court premises.  As outlined following, both the Jury Act 1977 and the Crimes Act 1900 contain offences designed to address such situations.

Under s.68A of the Jury Act 1977 it is an offence to solicit information from or harass jurors (or former jurors) for the purpose of obtaining information about the deliberations of a jury or how a juror, or the jury, formed an opinion or conclusion in relation to an issue arising in a trial or coronial inquest.  A penalty of up to seven years in jail applies.  Where such an offence occurred the police would be able to take action if the offence occurred outside court premises.  

Division 3 of Part 7 of the Crimes Act 1900 also contains a number of offences in relation to jurors (and witnesses):

Section 322 provides that it is an offence to threaten or cause any injury or detriment to any person with the intention of influencing the person’s conduct as a juror or to influence the person not to attend as a juror in any judicial proceedings.  (The provision also applies to a person who threatens or causes an injury or detriment to a judicial officer).  A breach of the provision may result in imprisonment for up to 10 years.
Section 323 provides that it is an offence to do any act with the intention, other than by the production of evidence and argument in open court, to influence a person’s conduct as a juror in any judicial proceedings, whether or not s/he has been sworn in as a juror.  A breach of the provision may result in imprisonment for up to 7 years.
Section 325 provides for imprisonment for up to 5 years for a person who wilfully prevents, obstructs or dissuades a person summoned as a juror in any judicial proceeding from attending as a juror is liable to imprisonment for 5 years.

Finally, s.326 of the Crimes Act provides for a penalty of up to 10 years imprisonment for a person who threatens to do or cause any injury or detriment to any person on account of anything lawfully done by a person as a juror or a judicial officer, or where they believe that the person has served or may serve as a juror.

These provisions give police adequate powers to address any activities that may pose a threat to jurors or judicial officers outside court premises so that there is no need to give sheriffs/security officers additional powers in this regard.  As explained at the beginning of this report, the role of security officers in relation to the security of judicial officers is confined to court premises.  The security of judicial officers outside court premises is the responsibility of the NSW Police Force.  

Similarly, the suggestion that sheriff’s officers should have a general summary offence power or other powers to act in relation to any offence they may witness whilst on duty is not supported.  The practical effect of such a provision would be that sheriff’s officers might take action in relation to situations that are more appropriately dealt with by trained police officers.  

Giving sheriff’s officers such powers may also create inappropriate and even unrealistic expectations as to the responsibilities of sheriff’s officers – such that they are some kind of quasi police service.  Were such an approach to be adopted, an argument might then be made for other uniformed groups engaged by the government to also be given such powers, for example, transit officers employed by CityRail. 

With regards to the concerns raised by the Sheriff about public expectations of uniformed sheriff’s officers taking action, it might be argued that similar expectations exist in relation to other uniformed officer holders, such as ambulance officers and firemen.  It is considered that this issue can be addressed through the training of sheriff’s officers to handle such expectations.  

In those rare instances where a sheriff’s officer feels compelled to act to assist a member of the public outside their normal role they can arrest a person in accordance with s.100 of the LEPR Act.  This “citizens arrest” power provides that a person (other than a police officer) may, without a warrant, arrest a person in certain circumstances, including where the person has/is committing an offence under any Act or statutory instrument, or has committed a serious indictable offence.  

5.4
Miscellaneous amendments  

The Sheriff’s submission also identifies a number of other proposed amendments to the CS Act:

(i)  Section 13 of the CS Act, should be amended to provide that it is an offence for a person not to disclose and provide proof of their name or address when requested to do so by a security officer.  

Section 13 of the CS Act provides that a security officer may require a person who is entering or in court premises and whose name and residential address is unknown to the officer to disclose the person’s name and residential address or the reason for the person’s visit to the court premise.  However, the security officer may only require this information if the officer believes on reasonable grounds that either (i) the person is carrying a restricted item or offensive implement or, (ii) the person has committed an offence in the court premises.  (The provision does not apply where a person is in possession of a restricted item or offensive implement that is either a court exhibit, is brought in at the direction of a judicial officer, has been confiscated by a security officer, or is in the possession of a police officer or custodial officer). 

A person who, after the officer has provided certain warnings and other information, fails to comply with a requirement made by a security officer to disclose their name, address or reason for being on court premises or provides false or misleading information in response to such a requirement will commit an offence.  The maximum penalty for such an offence is 2 penalty units ($220).  

Section 13(4) provides that a security officer may request a person who is required by the officer in accordance with subsection (1) and section 20 to disclose the person’s name and address to provide proof of the person’s name and address.

The Sheriff’s suggests that there is ambiguity around whether failure to provide proof of identification constitutes an offence under the CS Act because s.13(4) appears to be ‘tacked on’ after the penalty.  The Sheriff therefore suggests it would be clearer if subsections (3) and (4) were switched and the penalty placed at the end of the section.  
Discussion:  The reason that there is no penalty in relation to s.13(4) is because the introduction of such a penalty would in effect be penalising a person for not carrying proof of their identification or address.  As there is no legal requirement to do so in New South Wales, it would not be appropriate to introduce such a penalty.  The drafting of s.13 reflects this distinction and it is therefore not proposed to amend the provision.
(ii)  The Sheriff also proposes that the power to give directions under s.14 of the CS Act should be amended to empower the Sheriff to direct that certain apparel (hoods, helmets, non-prescription glasses/sunglasses or any other item that could impede identification via CCTV) be removed.  Such a direction would then be included on any signs and notices erected within court premises, as provided for under s.15 of the CS Act.

Discussion:  While there may be a case for requesting that people entering court premises should remove helmets, particularly full-face helmets (which are not everyday items of apparel and may be threatening to other people in the court premises), requiring people to remove other dress apparel is difficult to justify.  Justification may be particularly difficult where the apparel has religious and/or cultural significance, for example, the burqa.

Younger people attending court may wear items of clothing with hoods as their ordinary apparel.  Attending court is often an intimidating experience for many people and dictating the type of clothing that a person may wear will arguably only serve to further alienate people coming to court, particularly where they are attending for the first time.  

The proposal that such clothing and items such as non-prescription sunglasses be removed poses significant practical difficulties.  It would entail security officers asking people to remove each pair of sunglasses to confirm whether or not they are in fact prescription and providing for the storage and safekeeping of these and other items of clothing for the duration of the period that the person is in the court premises.  

Delays already occur at some courts due to a requirement that people entering the court must go through electronic scanning devices.  The imposition of additional restrictions will only serve to exacerbate this situation and, with the exception of helmets, is not supported.

Section 15 of the CS Act provides that a security officer may erect such signs or notices in the court premises as the security officer considers necessary concerning the provision of security in the court premises and it would be appropriate to indicate on such signage that helmets may not be worn in court buildings.  

	Recommendation 4:  That security officers be given the power to direct persons wearing helmets to remove them as a condition of entry into court buildings.  Appropriate signage indicating that helmets must be removed upon entering court buildings should also be put in place.



(iii)  The Sheriff also proposes that s.14 of the CS Act should be repealed and transferred to the Sheriff Act with additional provisions allowing directions to be made in respect of offensive conduct, offensive language, obscene exposure, violent disorder and persons under the influence of intoxicating liquor or intoxicating liquor or narcotic drugs.  (As previously noted, s.14 provides that a security officer may give a “move on” direction to a person on court premises where the officer has reasonable grounds to believe that a person's behaviour is obstructing another person, constitutes harassment or intimidation of another person, or is likely to cause fear to another person of reasonable firmness.  A direction may also be given to a group of people.  A penalty of up top $2,200 applies for failure to comply with such a direction).

The NSW Police Force has expressed the view that the proposed changes would provide extensive powers to sheriff’s officers that may not be beneficial.  The Police Force noted that any changes should be consistent with the provisions of the Summary Offences Act 1988.  A simpler approach could be to have a general summary offence power included rather than a prescription of “offences”.

Discussion:  As previously discussed, it is considered that the “move on” power in s.14 of the CS Act is sufficient.  Additionally, it has previously been recommended that sheriff’s officers be given the power to arrest a person in circumstances where an actual assault occurs or is likely to occur. 

It is considered that these powers are adequate to deal with persons who may be unduly affected by drugs or alcohol, without placing security officers in the situation of having to make an assessment as to whether a person is in fact intoxicated or affected by drugs.  This also applies to where a person uses offensive language combined with other behaviour that poses a threat to other people in court premises.

(iv)  Finally, the Sheriff’s submission suggests that the CS Act should also be amended to allow security officers to prohibit smoking, animals, birds, and insects on court premises, with appropriate exceptions, such as assistance animals.  (The Oxford dictionary definition of an animal is an organised being endowed with life, sensation and voluntary motion and therefore captures birds and insects).
The Smoke-free Environment Act 2000 prohibits smoking in any smoke-free area, which is defined to mean any enclosed public place (a penalty of $550 applies): ss.6-7.  If a person smokes in a smoke-free area in contravention of s.7, the occupier of the smoke-free area is guilty of an offence and penalties of up to $550 apply in the case of an individual or $5,500 in the case of a body corporate.  

Certain defences apply, including that the defendant establishes that neither the defendant nor any employee or agent of the defendant knew, or could reasonably be expected to have known, that the person concerned was smoking in the smoke-free area, or that as soon as the defendant or any employee or agent of the defendant became aware that the person was smoking, the defendant (or that employee or agent of the defendant): 

(i)
required the person to stop smoking in the smoke-free area, and

(ii)
informed the person that the person was committing an offence by smoking in the smoke-free area, and

(iii)
if the person continued to smoke after having been required to stop, required the person to leave the smoke-free area: s.8.

The Sheriff and security officers are not the occupier of the premises for the purposes of the Smoke-free Environment Act and it is unlikely that a delegation could be made to allow security officers to enforce the provisions of the Act.  

As noted in the advice provided by the NSW Police Service, a prohibition on smoking could be accommodated through a general descriptive prohibition rather than providing additional powers to security officers.  There is nothing preventing courts from erecting no-smoking signs in public areas of the court premises or to prevent security officers requesting that people attending court premises stop smoking.  Where a person refused court staff could ask the person to leave the court premises as they are in breach of the legislation.

However, the presence of animals may in some circumstances pose a threat to the orderly conduct of the court and security officers should have the power to refuse entry to people attempting to bring animals (other than assistance animals) into court premises. 

	Recommendation 5:  That security officers be given the power to refuse entry to people attempting to bring animals (other than assistance animals) into court premises.  

Appropriate signage indicating that animals (other than assistance animals) are not allowed on court premises should also be put in place. 




5.5
Other Submissions

A separate submission by a security officer also covered a number of the matters raised in the Sheriff’s submission and other proposals for amendments.  Apart from the matters listed, no further details were provided in relation to the suggested amendments.  
(i)  Use of any electronic device within the courtroom should be prohibited:  Section 9 of the CS Act provides that a person must not use a recording device to record sound or images (or both) in court premises.  A penalty of $22,000 or imprisonment for 12 months (or both) applies for breach of the provision. 

A “recording device” is defined in s.4 of the CS Act to mean any device that is capable of being used to record images or sound (or both), including any of the following devices: 

(a)
a camera (including a video camera)

(b)
a mobile phone that is capable of recording images or sound (or both)

(c)
a tape recorder or digital audio recorder

This provision is designed to ensure that court proceedings, witnesses and other parties to proceedings are not filmed or recorded inappropriately.  It is not clear that other electronic devices pose a problem and no other submissions identified other devices as posing a problem.  

Given that the CS Act is aimed at ensuring the security of the courts and judicial officers, it is not clear that the regulation of other electronic devices is either necessary or appropriate.  In any case, judicial officers have the power to direct a person to leave the court room where their behaviour is disruptive and may hold a person in contempt of court for such behaviour.

(ii)
No smoking, eating or drinking within the court complex:  Smoking is addressed above in relation to the Sheriff’s submission and alcohol on court premises is addressed at item (viii) below.  More generally, eating and drinking on court premises is not a court security issue and is therefore outside the scope of this review.  This is more appropriately a matter for courts administration. 

(iii)
By entering the court complex a person agrees to adhere to the conditions of entry and permission to stay within the court complex:  Section 6 of the CS Act already provides that a person has a right to enter and remain in an area of court premises that is open to the public provided the person has complied with all relevant orders made by a judicial officer under the CS Act or another law and all directions and requirements made by a security officer under the CS Act.  

(iv)
No unauthorised animals to be allowed entry to the court complex.  All authorised animals are to be accompanied with certification and/or identification.  This is discussed above in relation to the Sheriff’s submission.

(v)
No improper use of fire exits except in relation to evacuation notification or evacuation drill procedures.  Doors are not permitted to be prevented from closing for the reason of re-entry unlawfully.  As previously indicated, people are entitled to enter and remain on those areas of the court premises that are open to the public.  Where members of the public stray into areas of the court premise that are not open to the public it would be within the powers of security officers to request that they leave that area.  If court staff are using fire exits inappropriately this is a matter that should be addressed by court management.

The inappropriate use of fire exits can also be monitored through security patrols surveillance cameras and is not a matter that needs to be specifically addressed in the legislation.

(vi)
Only authorised entry and exists are to be utilised for the purposes of entry and exit within the court complex.  The comments made in relation to item (v) above also apply to this item.

(vii)
Appropriate clothing must be worn at all times.  No offensive phrases, wording or images are permitted.  The concept of “appropriate clothing” is arguably a very personal and subjective one.  Attending court is often an intimidating experience for many people and dictating the type of clothing that a person may wear will arguably only serve to further alienate people coming to court for the first time.  The national censorship classification scheme, in which NSW participates, does not impose any restrictions on words or images on clothing and it is not proposed to adopt this suggestion.

(viii)
Alcohol free zone.  Court users who are intoxicated will not gain entry.  No alcohol permitted on the premises.  It is understood that members of the judiciary have also raised concerns about alcohol on court premises.  It is inappropriate for people to bring alcohol onto court premises and this should be included in the signage at the entry to the court.  

It is proposed that security officers may require people to surrender alcohol into possession for the period of time that the person is in court premises. That is, security officers will be empowered to temporarily confiscate alcohol for the period the person is on court premises.  However, no additional search powers are considered necessary.  Accordingly, it is proposed that security officers only be empowered to require that alcohol be surrendered where it appears reasonably likely from a scanner search or personal search that the person is carrying alcohol.

This proposal should be subject to any guidelines or procedures in the particular court, for example, people attending a function on court premises may be permitted to bring alcohol onto the premises.

With regards to the suggested prohibition of intoxicated persons on court premises it might be said that it is the behaviour of people in court premises that is relevant to court security.  Security officers should not generally be placed in the position of having to assess the physical state of people entering court premises.  However, where people are behaving in a way that is inappropriate, security officers can already give reasonable directions: s.14. 

	Recommendation 6:  That the CS Act be amended to provide that security officers may require people entering court premises to surrender alcohol for the duration of the period they remain on court premises.  

This power should be limited to circumstances where it appears reasonably likely from a scanner search or personal search that the person is carrying alcohol.   The power should also be subject to any direction by a judicial officer or guidelines/procedures of the court allowing alcohol to be brought onto court premises.




(ix)
Media are not to prevent the entry or exit of persons from the court complex.  Move on order may be given.  

Discussion:  Section 6(2) of the CS Act provides that a journalist has a right to enter and remain in an area of court premises open to the public that is located outside of a building in which the court is housed or is sitting for the purpose of making a media report if the journalist is not obstructing or otherwise impeding access to the building.  

Section 14(1)(a) of the CS Act provides that a security officer may give a direction to a person in court premise if they have reasonable grounds to believe that the person’s behaviour is obstructing another person(s).  Accordingly, security officers already have the power to give a direction to members of the media who are obstructing the passage of people wishing to enter or leave court premises.

(x)
All staff are to comply with entry requirements.  Identification is to be displayed or produced upon request by officers.  

Discussion:  Compliance with the CS Act by court officers is a matter for those responsible for the management of the court premises and not something that it is appropriate to regulate via the CS Act.

It is not clear whether the proposed requirement to produce identification is directed at court staff or extends to members of the public.  Again, any requirements regarding court staff are an issue for management.  However, as previously noted, members of the public entering court premises should not be required to produce identification – there is no law in NSW that compels people to carry identification.

(xi)
No ball games and/or sporting equipment are to be taken into the court complex, or take place within the court complex.  

Discussion:  Members of the public entering court premises may be carrying all manner of things and it is unclear why sporting equipment should be excluded.  Where a security officer has reasonable grounds to believe that a particular piece of sporting equipment might constitute an “offensive implement,” as defined in s.4 of the Act, they have the power to ask that the item be surrendered for the period that the person remains on court premises.  Officers may also confiscate such items: s.12. 

(xii)
No music or musical instruments are to be played either, including via an electronic device.  Confiscation of these items may ensue.  

Discussion:  This suggestion appears unreasonable when the use of MP 3 players is very common.  It is quite conceivable that a person might listen to music while waiting in court premises (many mobile phones also have musical ring tones).  The presiding judicial officer may direct people who are listening to music in the courtroom to desist or to leave the courtroom and it is not considered necessary to introduce a prohibition in this regard.

(xiii)
No flags are to be produced or displayed, other than those authorised by the DJAG.  

Discussion:  Again it is not clear what particular problem this proposal is designed to address.  It is the behaviour a person in court premises that is relevant to court security.  As previously outlined security officers have relevant power to address disruptive or threatening behaviour in court premises.  The proposal is not supported.

(xiv)
Children are to be the sole responsibility of their parent or guardian.  

Discussion:  It is arguably a given that parents/guardians have responsibility for their children.  If children are misbehaving it is open to a security officer to request parents to control their children.  

Section 14 of the CS Act may be relevant with respect to obstructing or harassing behaviour, but this issue is otherwise outside the terms of reference of this review.

The submission also listed a number of proposed amendments relating to the Sheriff Act: 

(a)
Sheriff may at any stage request the assistance of police or another relevant body for the purposes of executing duties or conducting operational requirements.  

Discussion:  In practice, sheriff’s officers may already request assistance from police for the purposes of executing warrants.  This is not a matter that should be included in the legislation. 

(b)
Upon request or demand, the sheriff’s officer’s rank, name and number may be provided to persons.  This information is protected and not to be published without the consent of DJAG or the Department’s media liaison branch.  

Discussion:  This proposal seems to be inherently contradictory – requiring a sheriff’s officer to disclose their name and other identification is effectively “publishing” that information.  It is not clear why such information should then otherwise be restricted.  

Section 13 of the Sheriff Act already provides that, at all times while exercising the Sheriff’s functions a person must carry, and produce on demand, a certificate of identification in the form prescribed by the regulations.  A penalty of up to $550 applies for a breach of this provision.  In the circumstances no further amendments are considered warranted.
(c)  No photo of the Sheriff’s officer may be published without the consent of DJAG or the Department’s media liaison branch.  

Discussion:  The context for this proposal is unclear.  However, where a sheriff’s officer is in a public place in the course of performing their duties it might arguably be seen as a form of censorship or an unreasonable limitation on the freedom of the press to impose this kind of restriction.  It is therefore not proposed to adopt this suggestion.

The President of the Dust Diseases Tribunal raised the following issues in relation to the CS Act:

(i) Whether it is intended that a “person” as referred to in s.10 of the CS Act should include a judicial officer (s.10 relates to the power to search persons and vehicles)

(ii) Similarly, whether a the reference to a “person” in s.11 of the CS Act refers to a judicial officer, which, if it does, would give a security officer the power to require a judicial officer to deposit, for example, a briefcase (s.11 provides that property or other things may be required to be surrendered for safekeeping)
Section 4 of the CS Act includes a definition of a “court security power”, which means a power conferred on a security officer by Part 3.  These powers provide for the following: search and seizure, requiring property and other things to be surrendered for safekeeping, confiscation of restricted items and other things, requesting identification particulars, and giving reasonable directions.
Section 18 provides that Pt.5 of the CS Act relating to limitations and safeguards on the exercise of certain powers does not apply to court security powers or a power of arrest under s.16 of the Act.  (These powers are classified as the “relevant power” for the purposes of Pt.5 of the CS Act).  

Section 19(1)(a) of Pt.5 provides that a relevant power may not be exercised in respect of a judicial officer.  

In summary, a security officer could not require a judicial officer to undergo a search or surrender items in their possession, such as a briefcase.

Attachment 1
Court Security Legislation In Other Jurisdictions

All Australian jurisdictions and New Zealand have legislation providing for the security of courts.  The relevant legislation is discussed briefly following:

Commonwealth:  The Public Order (Protection of Persons and Property) Act 1971 principally addresses security issues in relation to Commonwealth Territories and premises.  

However, Part 11A of the Act deals specifically with security in relation to federal courts and tribunals.  This Part grants certain powers to “authorised officers” who include constables and other people appointed by the Attorney General.  

These powers are similar to those provided for under the NSW CS Act, including the power to demand identification, search personal belongings, frisk search people, require people to leave certain belongings with the officer, seize potentially dangerous items and refuse access or remove people from court premises.

Like the NSW legislation, there are limitations on the application of a number of these powers.  For example, the power to demand identification can only be exercised when an officer believes on reasonable grounds that it is necessary in the interests of security to do so.  
The power to refuse access to, or remove people from premises is limited – the Commonwealth legislation provides that a person is entitled to remain on court premises where there is room for the person and where they have satisfied any search or identification requirements.  

The Act provides that it is an offence for a person to carry a firearm, explosive substance or offensive weapon onto court premises and makes it clear that the powers of authorised officers are in addition to, and not in substitution for, the inherent power of the courts to regulate the conduct of people before them. 

Victoria:  The Victorian Court Security Act 1980 establishes a scheme of “authorised officers”.  This includes police officers or people appointed as authorised officers by the Chief Executive Officer of a court.  The Act also allows for security services to be contracted out.

Authorised officers are given the right to demand the name and address of any person on court premises, as well as the power to demand the reason for any person’s presence.  They may also, for good cause, require any person to submit to a search and surrender any personal effects capable of concealing a firearm or explosive substance.  Failure to comply with such directions renders a person liable to be refused admittance to, or be removed from, court premises, as well as substantive penalties.  It is an offence punishable by imprisonment for a person to carry or possess a firearm, explosive substance or offensive weapon on court premises.

These powers are expressly conferred in addition to, and not in substitution for, the inherent power of the courts to regulate the conduct of people before them.  The Act also expressly reserves its operation so as not to affect any power of a court in relation to contempt.

Queensland:  The State Buildings Protective Security Act 1983 establishes a separate scheme for managing court security.  The Act provides for a State Government Protective Security Service, which consists of senior protective security officers, protective security officers (in training) and protective security officers.  Those officers are appointed through a process involving the Commissioner of Police and swear an oath of office.  Senior protective officers are appointed in respect of particular buildings, while protective officers are appointed at large.

The functions of these officers are to carry into effect the security systems designed for each building, including parking and other arrangements.  Their powers in respect of search, seizure and detention are similar to those conferred under the Victorian legislation and a range of summary offences are created for obstruction of officers appointed under the Act.

Section 119A of the Supreme Court of Queensland Act 1991 also provides that the Chief Justice has power to do all things necessary or convenient to be done for the control and management of the Supreme Court precincts, including power to obtain, grant, prohibit or limit access to and from the precincts or part of the precincts. 

Section 131 of the District Court of Queensland Act 1967 provides that regulations may be made under the legislation for the control and management of the precincts of the District Court.  However, no regulations have been made at this stage.

South Australia:  The Sheriff’s Act 1978 provides for the appointment of the Sheriff and other officers and for their duties and powers, including duties and powers relating to security and order at courts.  

The Act allows the Sheriff to appoint sheriff’s officers as security officers and to limit the powers that can be exercised by those officers.  In addition, arrangements can be made with the Commissioner for Police authorising police officers to exercise the functions of security officers on a temporary basis.

Security officers are empowered to give reasonable directions to people which, if not followed, can result in criminal penalties and the person being removed from the premises or handed over to police.  Officers also have been given power to take and keep people in custody and to arrest without warrant, people who they believe to have escaped from custody.

When directed by a court or judicial member, officers are permitted to restrain people for the purpose of maintaining security.

The Act provides fairly detailed powers of search which make a distinction between people who are required by law to attend the premises and those who are not.  Generally, officers are only permitted to conduct scanning searches or a physical search of a person’s possessions.  However, in the case of people who are required by law to attend the premises, the officer is permitted to conduct a physical search of the person.  In these cases an officer may require the person to open their mouth or remove outer clothing, but the person cannot be required to remove inner clothing or underwear.  The Act permits any restricted items discovered in a search to be detained or seized.

Finally, the Act makes it clear that refusal of entry to premises is not a valid excuse for non-attendance at proceedings.

Northern Territory:  The Court Security Act 1998 grants certain powers to security officers who are defined as including police officers, sheriff’s officers and people appointed by the Chief Executive Officer.  Security officers are permitted to demand identification, subject a person or any of their belongings to a frisk search or a screening search using equipment.  

The Act includes offences of unlawful or disorderly conduct, refusing to comply with a lawful requirement of a security officer and obstructing, resisting or hindering an officer.  Where a person fails to comply with these requirements, a security officer may refuse them entry to court premises or order the person to leave.  It is an offence not to comply with such an order.

The Act also makes it an offence to be in possession of firearms, offensive weapons or explosives while on court premises and provides for the seizure and forfeiture of these objects.  A security officer may require a person who has a placard, poster or other object to deposit it if is offensive, insulting, indecent or likely to engender violence or substantially annoy another person.  Security officers may also require objects that are reasonably capable of concealing a firearm, explosives or an offensive weapon to be deposited, or otherwise forfeited.

Where a security officer is of the opinion that a person has committed, is committing or is about to commit an offence under the Act, the officer is authorised to arrest the person and take them into custody.  Where the security officer is not a police officer, they must deliver the person to a police officer.  Only police officers may question the arrested person.  

Finally, the Act grants judges the power to close court premises where the judge is of the opinion that it is necessary for securing order and safety.

Tasmania:  The Admission to Courts Act 1916 was intended to limit the common law principle of open courts by allowing admission to be regulated in the interests of public order, safety, public morals and decency.  The Act allows for the appointment of authorised officers and for regulations to be made in relation to admission to courts, the conduct and control of people in a court, and other matters relating to public order or safety.  Any offences are to be dealt with summarily by a judge in court where the offence took place, without the need for formal charges.  Any penalty can be appealed to the Supreme Court.
The Admission to Courts Regulation 1995 supplements the Act by granting judges the power to refuse entry, or to send out members of the public, or to restrict access to the court to people over a particular age.   This decision must be made in the interests of public order, safety, public morals and decency.

The regulations under the Act also grant authorised officers the power to demand identification and to refuse entry to, or to remove a person from, the court.  A person may be required to deposit anything that may be liable to engender violence or create a breach of the peace, such as placards.  Authorised officers are able to search people and property and can seize guns, explosives or offensive weapons.  The regulations create an offence in relation to bringing guns, explosives or offensive weapons into court.

Western Australia:  The Court Security and Custodial Services Act 1999 is much broader than other legislation discussed as it deals with both court security and matters relating to custodial services.  The key to the legislation is found in three schedules, which grant powers in relation to: court security services (Sch.1), custodial services (Sch.2), and apprehension (Sch.3).  Court security officers, who include the Sheriff, are granted the powers in Schs. 1-3 in relation to court security services and the powers in Schs. 2 and 3 for custodial services.

The powers in relation to court security include the power to: demand identification, refuse entry, remove a person from the court, search the person and their belongings, require that a person deposit property, seize certain property, and the power to arrest and detain people.  

New Zealand:  The NZ Court Security Act 1999 allows the Chief Executive to employ or contract for security officers.  These officers must be trained and must carry identification cards.  Officers have the power to ask for identification and may ask to search a person’s belongings or the person.  Should a person refuse, they may be asked to leave the building.  

Officers can seize items in certain circumstances and can also arrest and detain people.  Where an arrest occurs, the police have to be called as soon as reasonably practical.  A number of limitations are placed upon the use of these powers, for example, the powers are generally not to be used against exempted people such as judicial officers, people in the custody of other agencies, when the police are involved, or in a courtroom.

The Act provides for an offence of obstructing, resisting, hindering and assaulting a security officer and gives immunity to officers and also to people assisting officers.

The Act expressly states that it grants additional powers and does not interfere with the powers of courts or judicial officers in relation to the conduct of proceedings or security.  Security officers may exercise any power as directed by the presiding judicial officer.

United Kingdom:  Part 4 of the Courts Act 2003 (ss.51 - 57) makes provision for security officers for any place where court business will be conducted by the Supreme Court, county courts and magistrates’ courts.  

The legislation gives security officers significant powers in the exercise of their duty of search, exclusion, removal and restraint.  They also have the power to temporarily retain articles that they reasonably believe ought to be surrendered.  
The Lord Chancellor appoints security officers under contract.  Security officers may search any person who is in, or seeking to enter, a court building and any article in the possession of such a person.  (This does not authorise the removal of clothing, other than a coat, jacket, headgear, gloves or footwear).

A security officer may exclude or remove from a court building any person who refuses to permit a search or surrender an article when requested to do so.  A security officer may also restrain a person, or exclude or remove them from a court building if it is reasonably necessary to do so for the purpose of enabling court business to be carried on without interference or delay, maintain order, or secure the safety of any person in the court building.

A security officer must ask a person seeking to enter a court building to surrender an article in a persons possession that the officer reasonably believes may jeopardise the maintenance of order in the court building, put the safety of any person at risk, or that may be evidence of an offence.  If the person refuses to surrender the article, the officer may seize the article.  Such articles may be retained until the person leaves the building, or in the case of articles that may be evidence of an offence, the article may be retained for up to 24 hours.  

The Act provides that it is an offence to assault a security officer.  A person convicted of such an offence is liable to a fine or imprisonment for up to six months.  Obstruction of a security officer may also result in a fine.

Attachment 2
Legislation Regulating Sheriffs in Other Jurisdictions

Victoria: The Victorian Sheriff Act 2009 provides a legislative framework for the appointment of the Sheriff, Deputy Sheriff and sheriff’s officers and their functions, powers and duties.  

The Act states broadly that the Sheriff has all the functions and powers conferred, and duties imposed, by courts, warrants and any other law.  It outlines in detail, the delegation powers of the Sheriff regarding the appointment of Department of Justice employees as deputised persons as well as the appointment and powers of officers of the Sheriff. 

Part 3 of the Victorian Act confers powers and functions in relation to the execution and return of warrants and other processes.  This Part confers a general power to arrest a person named in a warrant authorising the arrest and also empowers the Sheriff to temporarily restrain a person hindering the execution of a warrant.  Under the Act, the Sheriff has the power to enter premises in the following circumstances:

· to serve a seven day demand

· in order to arrest a person

· to seize recoverable property

· to take possession of real property in the execution of a warrant of possession

Section 22 of the Act outlines the requirements in relation to entry to premises in accordance with a warrant, the Sheriff’s reasonable belief that there may be recoverable property of the person named in the warrant, and the authorisation of use of force where the owner or occupier unreasonably withholds consent to enter the premises.

The Act empowers the Sheriff to seize, sell and deal with recoverable property in accordance with relevant court and enforcement legislation, or a warrant authorising the seizure of property.  The Sheriff also has the power to collect enforcement order payments and demand and receive payment in relation to money warrants.  For the purpose of executing a warrant under the Act the Sheriff has the power to request the name and address of a person that the Sheriff believes on reasonable grounds may be the person named or described in the warrant.  The Sheriff also has the power to direct a person to do something in the execution of the warrant. 

Part 4 of the Act details the action to be taken by the Sheriff when s/he is required to execute multiple warrants.  The requirements change depending on the nature of the warrants. 

Similar to the NSW legislation, Part 5 outlines the offences relating to hindrance of Sheriff’s duties in executing a warrant, including assault, escape from lawful custody, attempt to rescue lawfully seized goods, and the impersonation of a Sheriff or justice employee. 

The Victorian Act also confers on the Sheriff a power to request certain information from specified agencies where it is required for executing warrants.  The Act makes it unlawful for the specified agency not to comply, except in certain circumstances and restricts the Sheriff’s use of collected information. 

Queensland: In Queensland, the powers of the Sheriff are split between two statutes. 

The Jury Act 1995 outlines the Sheriff’s duties and powers in relation to juries.  These include the duty to prepare lists of prospective jurors and the powers to excuse prospective jurors from jury service and to delegate their jury powers to persons prescribed under a regulation. 

The Queensland Supreme Court Act 1995 outlines the Sheriff’s powers to arrest a defendant when directed a writ of capias ad respondendum (a writ issued by a court to bring the defendant, having failed to appear, to hear the judgment to be imposed) and by virtue of any writ of fieri facias (enforcement warrants) to seize moneys and banknotes.

The Supreme Court Act also empowers the Sheriff to sell property without an auctioneer’s licence and to act as a Justice of the Peace.  Further, the Act provides that persons aggrieved by acts of the Sheriff or sheriff’s officers may sue the Sheriff, although only in his/her capacity as Sheriff and not personally.  

South Australia: The South Australian Sheriff’s Act 1978 provides for the appointment of the Sheriff and other officers and for their duties and powers.  Part 3 of the Act addresses the Sheriff’s duties and powers relating to security and order at courts.  It includes the power of the Sheriff to enter into an arrangement with the Commissioner of Police whereby police officers are authorised to execute the functions of security officers, on a temporary basis. 

The Sheriff or any of his/her officers may arrest any person who obstructs the Sheriff or any of his/her officers including security officers, in the performance of their functions, duties and powers.  Any liability that would lie against the Sheriff or sheriff’s officers for an action or claim of negligence lies against the Crown. 

ACT: Section 50 of the Supreme Court Act 1933 outlines the court functions of the Sheriff and his/her delegates.  It includes the power of the Sheriff to appoint public servants to the role of Sheriff’s Assistant.  The Sheriff’s Assistant has the rights, privileges, immunities and liabilities of the Sheriff. 

Under the ACT Juries Act 1967, the Sheriff has the powers to excuse jurors on particular grounds prescribed by the Act (ss.13-14), select jurors from the jury precept and confer certain conditions on jurors and potential jurors. 

Part 5 of the Court Procedures Act 2004 also addresses the issue of court security.  The Act outlines the powers and functions of “security officers”, which by definition encompasses sheriff’s officers. 

Tasmania: The Tasmanian Sheriff Act 1873 covers the appointment of the Sheriff and the liability of the Sheriff where a person is in his/her custody escapes.  

The Civil Process Act 1839 extends the Sheriff’s powers in relation to enforcement warrants.

Schedule 1 of the Criminal Code Act 1924 confers on the Sheriff the power to use, or order to be used, such force as is reasonably necessary to suppress a riot.

The Tasmanian Juries Act 2003 gives the Sheriff the power to excuse people from jury duty, provide exemptions from jury duty and defer or cancel jury service. 

Western Australia: The Western Australian Civil Judgments Enforcement Act 2004 allows the Sheriff to delegate his/her power under the Act to a bailiff.  The Sheriff is empowered to appoint certain natural persons (as listed in the Act) as a bailiff.  Under the Act the Sheriff is entitled access to, and to make use of, records kept under certain acts in relation to motor vehicle and water vessel licences. 

In relation to property seizure, the Act grants the Sheriff a plethora of powers.  The Sheriff or any delegates may sell property seized under an order made under the Act without requiring a licence to do so.  The Sheriff also has the power to determine the fair value of property seized.  Further, the Act confers powers on the Sheriff to deal with personal property on land, and authorises the removal of such property in circumstances identified by s.100 of the Act.  

The Sheriff is granted the power of entry to private premises under a property (seizure and sale) order and with such an order may take the type of action as is reasonably necessary, including the use of force, to seize personal property.  Seized personal property is to be kept in such custody as decided by the Sheriff. 

The power to determine a judgment debtor’s interest in property as prescribed by the Act, is conferred solely on the Sheriff. 

Northern Territory:  The Northern Territory Sheriff Act provides that the power to appoint the Sheriff and the Sheriff’s Deputy and other officers lies with the Attorney General.  The Sheriff may appoint a deputy, bailiff or other officer for a specified period of time. 

Under the Act the Sheriff has the power to commit any persons arrested by virtue of any process to prison at once, if the process by which s/he was arrested will eventually send him/her to prison (s.13). The Sheriff also has the power to arrest those who resist any process. 

New Zealand: In New Zealand, the majority of powers conferred on the Sheriff are outlined in s 29–46 of the Judicature Act 1908.  The main general provision included in the Act entitles the Sheriff to the same powers, privileges and duties as a Sheriff by law ‘has or is liable to in England as a ministerial officer of one of Her Majesty’s Courts at Westminster’ (s.32).  The Judicature Act also includes a similar provision to s.13 of the Northern Territory Sheriff Act, whereby the Sheriff is empowered to commit persons to prison where they have been arrested by virtue of an order or general process.

The NZ Landlord and Tenant Act 1851 briefly refers to the Sheriff’s power in relation to writs of fieri facias (enforcement warrants). 

United Kingdom: The Sheriffs Act 1887 is the primary legislation pertaining to the role of the Sheriff, though many of the original sections have been repealed.  As it currently stands, the Sheriffs Act outlines the process to be followed for the appointment of the Sheriff and the qualifications required for appointment to the role. The Act confers the power of the Sheriff to arrest and where necessary commit to prison, any person who resists in the execution of a writ. 

Attachment 3
List of Submissions in Relation to the Review of the Court Security Act 2005 and the Sheriff Act 2005
The Hon Justice Brian Preston, Chief Judge, Land and Environment Court

Graeme Henson, Chief Magistrate

His Honour Judge Mark Marien SC, President, Children’s Court of NSW

Judge J L O’Meally AM RFD, President, Dust Diseases Tribunal of NSW

Chris Allen, Sheriff of NSW

Megan Greenwood, CEO, NSW Supreme Court

AP Scipione APM, Commissioner of Police 

Mary Macken, President, the Law Society of NSW

Nicolas Cowdery AM QC, Director of Public Prosecutions

Belinda Twomey, Sheriff’s officer
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