DAMIEN McEACHERN REVIEW

Executive Summary

Damien McEachern was sentenced for armed robbery in December 2000 to a term of imprisonment of 3 years with a non-parole period of nine months.  In January 2003, whilst on parole, he was arrested by police officers in a vehicle in which a number of prohibited firearms were found.   It is alleged he made certain admissions and a search warrant was subsequently executed at the premises, he had recently left, occupied by members of the Bandidos Outlaw Motorcycle Club.

Following a number of delays in the presentation of the Police brief to the court and the expression of concerns by the DPP as to the lawfulness of the search and the admissibility of critical evidence, McEachern’s lawyers sought to have the serious charges dealt with summarily by plea before a Magistrate.  The “plea deal” was accepted by the Police and the DPP and McEachern was fined $500 for each of six offences.  The Magistrate noted that McEachern was on parole and that a decision as to revocation would be a matter for the Parole Board.

The Parole Board did not become aware of McEachern’s arrest or conviction until almost one month after his conviction and the Board determined not to revoke his parole.

This Review identifies a range of systemic issues in relation to the handling of this case.  In relation to the Police there needs to be much greater attention to ensuring operational Police are fully aware of current legal requirements relating to obtaining admissible evidence and are reminded of the legal support currently available to them.

There is a need to review the arrest and detention provisions of the Crimes Act and also to ensure that there are improved work practices within NSW Police to enable prompt preparation of the Police brief of evidence.  Shortcomings have been identified in the manner in which the Probation and Parole Service and the Parole Bord are advised of the arrest or charging of a parolee.  

Many of the identified deficiencies in the handling of this matter related to McEachern being treated as a non-supervised parolee even though the original sentencing Judge had intended he be subject to a lengthy supervised parole period.  Legislative changes have already been made to the Crimes (Sentencing Procedure) Act to provide that all parole orders are to be taken to be a subject to supervision unless otherwise expressly ordered.

Whilst Police officers in good faith negotiated McEachern’s plea, to ensure transparency and probity these are matters which should be left to the DPP and should be the subject of clear assessment and documentation.  Equally where the DPP has concerns about the strength of the evidence in a case this should be documented and communicated to the Police.  

A number of recommendations are made both in relation to the NSW Police and the DPP to ensure appropriate quality control and tracking systems are in place and operating effectively.  The Police and the DPP should regularly review their procedures and identify areas for improvement or reform in the preparation of briefs or the handling of prosecutions.

The Probation and Parole Service and the Parole Board both had policies that appear to have been inimical to the public interest and which were not communicated effectively outside each organisation.  As a result there were significant misunderstandings within the justice system about the notification or handling of breaches of parole, the extent of supervision provided to other parolees and the likelihood of revocation of parole.  It is recommended that all policies or guidelines adopted by Probation and Parole Service and the Parole Board should be published and, in particular, drawn to the attention of the Judicial Commission, judicial officers and NSW Police.

Finally the DPP failed to consider the question of an appeal against the penalties imposed on McEachern within the statutory time limit and it is recommended that the current procedures in relation to the assessment of the appropriateness of sentences be reviewed to ensure that the results of such assessments are documented in all cases.

Given the range of systemic issues identified by this review it is suggested a similar review should occur from time to time with the next review being undertaken towards the end of 2004 with a resulting report to be considered by the Criminal Justice System CEO Group.

Laurie Glanfield

Director General

NSW Attorney General’s Department

19 February 2004

Summary of Recommendations

Recommendation 1: Police officers should be reminded to ensure accuracy in search warrant applications and precedents should be regularly updated to reflect any legislative changes.

Recommendation 2: Given the importance of obtaining admissible evidence continuing education provided and legal support available to Police officers should ensure officers are aware of current legislative and legal requirements relating to detention, search, arrest and questioning powers.

Recommendation 3:  Consideration should be given to developing pocket-size “check-lists” for officers executing search warrants or exercising their powers of search, arrest and questioning to ensure appropriate procedures are followed during complex or difficult operations.
Recommendation 4: Given the importance of obtaining admissions, which are acceptable as evidence in court, continuing education for police officers should ensure officers are aware of the current legislative and legal requirements relating to admissions, including section 281 of the Criminal Procedure Act 1986. 

Recommendation 5:  NSW Police concerns as to the operation of Part 10A of the Crimes Act should be considered during the current review of Part 10A by the Criminal Law Review Division. 

Recommendation 6:  Police officers should be reminded to ensure accuracy in documentation of the results of the exercise of search warrants.

Recommendation 7: The Police IT project “Electronic Exchange of Parole Board Information” should be given priority to ensure automatic electronic advice to the Probation and Parole Service and the Parole Board of the arrest and charging of any parolee.

Recommendation 8:  Consideration needs to be given by NSW Police to improving work practices to ensure early preparation of the Police brief of evidence and in particular the submission of any relevant items for forensic identification or testing as soon as practicable after an arrest has been made.

Recommendation 9:  The Probation and Parole Service should be required to report a breach of parole conditions to the Police and the Parole Board immediately it becomes aware of the breach.

Recommendation 10: Section 58 of the Crimes (Sentencing Procedure) Act 1999 should be reviewed with a view to enabling a magistrate to impose an appropriate sentence for an offence committed by a parolee or a prisoner serving a current term of imprisonment.

Recommendation 11:  Where indictable charges have been referred to the Office of the Director of Public Prosecutions police officers should not engage in any discussions with the accused or his or her representatives relating to plea or charge negotiations.  Any approaches of such a nature should be referred to the DPP.

Recommendation 12: Whenever a plea or charge negotiation is being considered by the DPP, the DPP should have in its possession all the information that is available from the Police, including answers to any requisitions.  This rule should be rigorously applied where the DPP is considering accepting a plea, which would have the effect of seriously diminishing the level of criminality of the original offences.  

Recommendation 13:  After a period of operation NSW Police should review the new quality assurance procedures for brief preparation in consultation with the Director of Public Prosecutions to ensure the quality of briefs is acceptable.

Recommendation 14: The DPP should review existing systems of record keeping and quality control to ensure files are professionally maintained and decision-making is transparent, ethical and accountable.

Recommendation 15: The current Liaison Committees, comprising the DPP and Police officers, should regularly review processes for exchange of briefs and information as well as identify areas for improvement or reform.  Reports of the proceedings and findings of the committees should be provided to the DPP and the Police Commissioner.

Recommendation 16:  The practice of associates certifying sentencing orders made by judges should be reviewed by the relevant courts and, if considered appropriate practice, associates should be reminded of the need to ensure absolute accuracy in such documentation.

Recommendation 17: The Parole Board should revoke its policy not to pursue revocation of parole where a parolee has committed an offence but not been sentenced to a custodial sentence.

Recommendation18: Any policies or guidelines adopted by the Parole Board should reflect the obligations imposed upon it by section 135 of the Crimes (Administration of Sentences) Act 1999.

Recommendation 19: Where the Parole Board has adopted any policies or guidelines these should be published and in particular drawn to the attention of the Judicial Commission of NSW, all judicial officers and the NSW Police.

Recommendation 20: The Probation and Parole Service should regularly disseminate its guidelines, outlining its role, policies and practices relating to offenders referred for assessment or supervision, to the NSW Judicial Commission and judicial officers.

Recommendation 21: To the extent that it is practicable, parole officers should make every effort to ensure that objective verification of an offender’s circumstances is included in reports presented to courts and the Parole Board.

Recommendation 22: The DPP should ensure all prosecuting officers record their assessment of whether the particular sentence imposed was appropriate to the level of criminality involved and whether an appeal should be considered. 

Recommendation 23:  The DPP should review the current procedures (whether manual or electronic) for ensuring his office maintains an effective correspondence and document tracking system.  

Recommendation 24:  In view of the significant issues identified during this review and changes already implemented as a result of earlier scrutiny of this case there should be a system for review of cases from time to time from arrest to the end of any sentence or parole period.  The review should focus on justice agency actions and seek to identify opportunities for improvement or reform.  The next review should be undertaken towards the end of 2004 and the resulting report should be considered by Criminal Justice System CEO’s group, who will ensure appropriate action is taken.

Terms of Review

The Premier requested by letter to the Attorney General on 18 November 2003 that the Director General of the Attorney General’s Department conduct a review of the operation of the justice system in relation to certain charges against Damien McEachern.

Methodology and Scope

On 5 December 2003 I sought detailed submissions from the principal justice agencies involved in this matter namely, NSW Police, the Director of Public Prosecutions (DPP), the Department of Corrective Services and the Parole Board of New South Wales (Parole Board).  Each agency has been followed up in relation to certain aspects of their submissions and a draft of this report was provided to each agency for comment.  All of those submissions and comments have been taken into account in finalising this report.  The Dalton Report has been reviewed and this report on McEachern does not seek to canvass matters covered in that Report but notes the majority of its recommendations are directed to improving the operation of the Parole Board.  

Given the internal nature of the review it was not appropriate to seek broader input or submissions from the community or offender representative agencies.  I have not identified individuals by name but rather focussed on the role of individuals as part of a systemic approach to dealing with matters such as this case.  I would like to acknowledge the invaluable assistance of Pamela Wilde and Mathew Ronald of the Department’s Legislation and Policy Division.

The Review considers the actions of officers of the relevant justice agencies from the initial surveillance by Police of the house (from which McEachern removed weapons) through to his conviction, the determination by the Parole Board not to revoke his parole and ultimately the absence of any appeal.

The Facts

The following is a summary of the circumstances relating to the laying of and dealing with charges against McEachern.

NSW Police received certain intelligence on 28 January 2003 about the presence of firearms and drugs at premises occupied by members of the Bandidos Outlaw Motorcycle Club.  NSW Police applied for and received a warrant from Newtown Local Court on 30 January 2003 to conduct a search of the premises on Pennant Hills Road.   During surveillance on 31 January 2003, prior to the execution of the search warrant, officers of the Gangs Crime Team observed a vehicle at the premises.  The vehicle was driven away and two occupants were subsequently detained and the vehicle searched.  Firearms were located in a bag in the rear of the utility and McEachern was found to have $4,600 in cash in a bum bag searched by Police.

Certain admissions were allegedly made by McEachern prior to his being cautioned but these were not video recorded.  McEachern was arrested.  He was not taken to the police station for charging but to the premises where the warrant was executed and the premises searched.  The search was videotaped and a number of questions were put to McEachern with a further admission being made.  The firearms and money seized were recorded as having been seized under the search warrant executed at the premises.   Additional drugs and utensils were located at the premises and McEachern was subsequently charged with 7 indictable and 2 summary offences.

The DPP was notified of the charges as they were indictable matters (the DPP prosecutes all indictable matters).  The Police refused bail on 31 January 2003.  McEachern appeared before an authorised bail justice on 1 February and bail was refused. On 3 February bail was refused by a Magistrate. On 3 April McEachern appeared before a Magistrate and was granted bail as the Police brief had yet to be served upon him.

The DPP officer considered the evidence had been unlawfully obtained and sought further information from the Police informant. Following discussion between McEachern’s lawyer and the Police informant a plea negotiation was agreed.  In return for a guilty plea in the Local Court the indictable charges were dealt with summarily and the strictly indictable offence was withdrawn.

On 18 September 2003 Magistrate Johnson noted the submissions made on behalf of the defendant and in the absence of any submission from the prosecution convicted McEachern and imposed fines of $500 on each of the 6 remaining charges.  The magistrate in doing so noted the defendant was on parole and that the decision as to revocation of parole would be a matter for the Parole Board.

The Parole Board appears to have first become aware of the convictions when approached by a journalist (his much earlier return to custody not having been communicated to the Board).  On 10 October 2003 the Parole Board comprising Her Hon Judge O’Connor, three community members and a Probation and Parole representative determined not to revoke parole but did impose supervision conditions on the remainder of McEachern’s parole term, which expired on 13 December 2003. No Police representative was in attendance at that meeting.  The Board considered further material on 16 October and confirmed its earlier decision.  The Director of Public prosecutions did not appeal the magistrate’s decision.

Assessment of Agency Actions

There are many interactions identified during this review, which raise important issues concerning documentation of actions, observance of proper procedures, communication between justice agencies and the quality of decision-making.  It is accepted that care must always be taken when generalising but there are clearly a number of issues which demand systemic attention.  These matters are dealt with in detail in the report. 

It is also important to acknowledge that, particularly in relation to operational policing, decisions have to be made under considerable duress and in circumstances that may inhibit more careful analysis of the implications of particular actions.  Clearly a review of this nature is able to consider such matters in a calmer atmosphere and recommendations arising from this review are made in recognition of the need for Police and justice officers to be provided with appropriate training and support to ensure optimal decision-making during the carrying out of their duties.

Surveillance, Search and Arrest of McEachern

Following surveillance NSW Police applied for a search warrant for the premises on Pennant Hills Road.  Although this is more appropriately a matter for NSW Police it is interesting to note the day following the obtaining of a search warrant to search for drugs and weapons allegedly on these premises, the drugs appear to have been moved and more importantly, the firearms were taken away in the vehicle.  This is highly coincidental and could suggest advance notice to the occupants of the house of the issue of the warrant.

The police applicant, in establishing reasonable grounds for the issue of a search warrant, believed that there were items, connected with offences under firearms and drug possession legislation, on the premises.  The application incorrectly refers to offences under the Firearms Act 1989.  That Act was repealed in 1996.  Clearly more care should have been taken to ensure reference was made to the Firearms Act 1996 as warrants, if challenged, can be held to be invalid where material facts of this kind are inaccurate.
  NSW Police has advised that their Legal Services section maintains through its “intranet site “LAW” up to date information to assist investigators in all aspects of criminal investigation including applications for search warrants.”

Recommendation 1: Police officers should be reminded to ensure accuracy in search warrant applications and precedents should be regularly updated to reflect any legislative changes.

In accordance with normal practice, the State Crime Command – Gangs Squad, issued operational orders prescribing how the search warrant obtained from Newtown Local Court on 30 January 2003 should be executed.  The operational orders provided:

“Police will then conduct surveillance on the target premises.  Any persons identified as leaving the target premises will be stopped and searched before Police then attend the location and execute the search warrant.

Any persons arrested outside or within the target premises will be conveyed to the Parramatta Police Station along with any property located upon or with them.”

These orders required any person leaving the premises to be stopped and searched by Police.  The material provided to the review does not identify any observation of the seized weapons bag being moved from the house to the vehicle or the occupants of the vehicle leaving the house.  Whilst it can be assumed this occurred, the absence of a Police statement to this effect could impact on the question of whether the Police had reasonable suspicion to stop and search the vehicle. 

Lawfulness of the search of the vehicle

The issue of the search warrant for the premises did not authorise the search of the vehicle or its occupants.  However the material provided in support of the application for the warrant had identified reasonable grounds for suspecting that McEachern (incorrectly referred to as Daniel) possessed prohibited weapons in the premises and whilst on parole for armed robbery.

Section 357 of the Crimes Act allows police to search a vehicle reasonably suspected of containing a dangerous article that is being or has been used in the commission of an offence.   

Relevantly section 357 apples to any indictable offence, and to an offence against the Weapons Prohibition Act 1998, the Firearms Act 1996 and subsection 2 provides:

“If a member of the police force suspects, on reasonable grounds, that a dangerous article is being or has been used in the commission of an offence to which this section applies and that it is in the possession of any person in a public place or is in any vehicle, vessel, aircraft, package or receptacle which is in a public place and is in the possession or under the control of any person, the member may, without warrant: (a) detain and search the person and any such vehicle, vessel, aircraft, package or receptacle, and (b)  seize and detain any dangerous article found as a result of the search.”
For the search to be lawful there must be a factual basis for the suspicion, (“less than belief and more than possibility”) and it cannot be based on an assumption. Further the suspicion must be in the knowledge of the individual officer. The brief provided to the Director of Public Prosecutions did not contain sufficient material to establish that the police officer had reasonable grounds for the search.

There is some further supportive material available to this review, such as the grounds for the issue of the search warrant and some other intelligence information known to the operational police. However, this material by itself is insufficient to make the search lawful, and thus the evidence admissible. It is not possible to evaluate evidence that may have been in the knowledge of the police but has not been documented or provided (such as further observations made in relation to the suspect during surveillance or the knowledge of the use of the weapons in the commission of offences).  NSW Police State Crime Command in its submission suggests there was:

“…a significant body of objective criteria which would have satisfied a Tribunal of Law that police had the necessary reasonable cause to stop the vehicle and search the vehicle and occupants….”

It is implicit in the submission that had the DPP officer received the information he had sought the necessary reasonable grounds could have been established.  This is really conjecture unsupported by any the material made available to the review.  It is clear though that the State Crime Command would be better served by additional direct legal advice and support in relation to their operations.

Having considered all the available material and the Police submissions the concerns expressed by the DPP officer would appear to have been well founded.

The police officers in this case were carrying out the operational orders to stop and search any person identified as leaving the target premises. These orders did not make it clear that for the search to be lawful individual officers would need to form a reasonable suspicion in relation to each targeted individual. The orders themselves, if carried out to the letter, had the potential to taint the evidence collected by failing to alert operational police to their individual responsibility to form a reasonable suspicion.  The operational orders were therefore quite misleading.

The Police having detained the vehicle then searched McEachern and in his bum bag found a considerable amount of money ($4,600) and in the tray of the utility found a red sports bag containing items having the shape of rifles.  McEachern was then asked questions in relation to the contents of the bag and allegedly admitted they were his.  This alleged admission was not video recorded nor had McEachern been cautioned.   Immediately after the admission he was arrested and cautioned and placed in the Police vehicle.  The Police then proceeded to the Pennant Hills Road premises to execute the search warrant.  It should be noted this is contrary to the operational orders, which required any person arrested to be conveyed to the Parramatta Police Station along with any property located with them. 

NSW Police has advised that its current “Hand Book” and “Brief Improvement” projects whilst directed to addressing these concerns do not incorporate the concept of the provision of “checklists” for operational Police.
  It is considered that such lists could be particularly helpful to officers carrying out complex or difficult operations.

Recommendation 2: Given the importance of obtaining admissible evidence continuing education provided and legal support available to Police officers should ensure officers are aware of current legislative and legal requirements relating to detention, search, arrest and questioning powers.

Recommendation 3:  Consideration should be given to developing pocket-size “check-lists” for officers executing search warrants or exercising their powers of search, arrest and questioning to ensure appropriate procedures are followed during complex or difficult operations.

Admissibility of Admissions 

The Criminal Procedure Act 1986 section 281(2) provides:

Evidence of an admission to which this section applies is not admissible unless:

(a) there is available to the court:

(i) a tape recording made by an investigating official of the interview in the course of which the admission was made, or

(ii) if the prosecution establishes that there was a reasonable excuse as to why a tape recording referred to in subparagraph (i) could not be made, a tape recording of an interview with the person who made the admission being an interview about the making and terms of the admission in the course of which the person states that he or she made an admission in those terms, or

(b) the prosecution establishes that there was a reasonable excuse as to why a tape recording referred to in paragraph (a) could not be made.

Clearly where admissions are likely to be obtained by Police it is important that regard is had to the requirements of this section that reasonable excuse must be established as to why such admissions have not been the subject of a tape recording.  The review has no evidence before it that this issue was addressed in the brief to the Director of Public Prosecutions.   It would appear that a video recorder was available at the scene of the search of the vehicle and indeed was used following McEachern’s arrest.  No explanation was tendered to the Review for the failure to use the video after the vehicle was first stopped or for the delay in issuing a caution before he was questioned.
 

Recommendation 4: Given the importance of obtaining admissions, which are acceptable as evidence in court, continuing education for police officers should ensure officers are aware of the current legislative and legal requirements relating to admissions, including section 281 of the Criminal Procedure Act 1986. 

During the search of the Pennant Hills Road premises McEachern was asked further questions which were captured by the video recorder.
  A Police submission
 refers to the transcript of these discussions which took place during the search of the premises.  There is reference to a further admission by McEachern of his removal of the weapons from the premises to the vehicle and his possession of them.  This evidence is proffered to support the argument that there was other available evidence to support proceeding with the indictable offences.

However this subsequent admission would be even more likely to be regarded as unlawfully obtained by reason of the fact that McEachern was not taken when arrested directly to a police station to be charged.   NSW Police’s own Law Notes relating to “Application of detention after arrest during the execution of a search warrant” recognise the consequence of not complying with Part 10A of the Crimes Act.  

The Law Notes state:

“By not taking the arrested person immediately to a police station so that custody management procedures can commence, you will have breached the requirements of Part 10A.  As such you will have placed any evidence you obtain at risk of being held in subsequent criminal proceedings to be inadmissible.”

The Notes also provide in relation to taking a person once arrested to a police station:

“The suspect may not be asked any questions or participate in any investigative procedure before this occurs.”

There is also no explanation within the material provided to the review justifying why McEachern, the seized firearms and the money were not taken to the Police Station immediately following his arrest.  Whilst the material available to police officers accurately explains the law it is critical that officers observe these legal requirements during operations.  Failure to do so is likely to lead to unsuccessful or evidentiary poor prosecutions.

The provisions of Part 10A are currently the subject of review by the Criminal Law Review Division of the Attorney General’s Department.  The State Crime Command has suggested amendment of sections 355 and 356M to enable the independent officer, at the location where the search warrant is being executed, to perform the role of custody manager.  This would obviate the need for a person, arrested prior to completion of the search, to be taken immediately to a proclaimed police station as currently required.  This suggestion is best considered during the current review.

Recommendation 5:  NSW Police concerns as to the operation of Part 10A of the Crimes Act should be considered during the current review of Part 10A by the Criminal Law Review Division. 

As required by section 21 of the Search Warrants Act 1985 a police officer prepared a report as a result of the execution of the search warrant at the Pennant Hills Road premises.  This report was duly signed by the police officer but the report also included all those items, which were, in fact, seized from the car not the house.  Although the Report notes the location of seizure as being in a vehicle it is clearly misleading in that it implies that those items were seized lawfully during the execution of the warrant at the house.  As indicated above, the search warrant could not support the seizure of items from the vehicle, which was not at the house.  The practice, if one exists, of recording items in this manner is totally inappropriate. 

Recommendation 6:  Police officers should be reminded to ensure accuracy in documentation of the results of the exercise of search warrants.

McEachern was subsequently conveyed to the Police station together with the money and weapons seized from the vehicle and charged with nine offences:

1. Possess unauthorised Firearm – Prohibited Firearm

Firearms Act section 7(1) Chinese SSK Assault (automatic) rifle

2
Possess Unauthorised Firearm – Prohibited Firearm


Firearms Act, section 7(1) US M1 Carbine (automatic) rifle

3.
Possess Unauthorised Firearm – Prohibited Firearm


Firearms Act, section 7(1) US M1 Carbine (automatic rifle with telescopic bracket)

4.
Possess Unauthorised Firearm – Prohibited Firearm


Firearms Act, section 7(1) Savage 12 gauge shotgun

5.
Possess Ammunition without holding licence/permit

Firearms Act section 65(3)

6.
Possess more than three unauthorised firearms including prohibited firearm


Firearms Act section 51D

7. Possess firearm with defaced serial number Firearms Act section 66(b)

8. Goods in custody

Crimes Act section 527C(1) cash monies ($4,600)

9. Possess prohibited weapon

Weapons Prohibition Act, section 7(1) Metal Mace

Charge 6 is a strictly indictable offence.

Charges 1, 2, 3, 4, 7 and 9 are indictable offences dealt with summarily (unless the prosecution elects otherwise).

Charges 5 and 8 are summary offences.

The Police refused bail for McEachern.  The Office of the DPP was automatically advised of these charges through the computerised system (ERIC – electronic referral of indictable charges).  This system does not provide notice to Corrective Services, the Probation and Parole Service or the Parole Board.  NSW Police has correctly stated that there is no current legislative requirement for the police to inform the Parole Board or the Probation and Parole Service of the arrest of a parolee.  However, the NSW Police Handbook does include an instruction to advise the parole Board following the arrest of a parolee.  This obligation was reinforced in a police circular published 29 September 2003.
   The Parole Board was not notified of the arrest of McEachern. 

McEachern appeared before a bail justice on 1 February and again was refused bail. Corrective Services has suggested
 that the Police directly or through its representative on the Parole Board should have advised the Parole Board of McEachern’s arrest and his being charged.  However, given McEachern was returned to the custody of Corrective Services when bail was first refused this is somewhat unreasonable.  To his credit the Commissioner for Corrective Services has indicated that: 

“This Department should have been aware that McEachern was on parole when he was returned to custody in January and could have reported the matter to the Parole Board at that time.”
  

The simple fact is that both NSW Police and Corrective Services failed to notify the Parole Board of the arrest and return to custody of McEachern.

Clearly, it is critical that the Parole Board is notified when a parolee is arrested and charged with an offence and there should be in place systems to ensure both the Police and Corrective Services make such notifications.  Commissioner Woodham has reported that:

 “(A)rrangements have now been made for the Department’s Sentence Administration Branch to generate a report from the Department’s computerised Offender Integrated Management System (OIMS) whenever an offender who was released from custody on parole returns to custody for any reason. The report is then provided to the Parole Board and the Probation and Parole Service for appropriate action.”

NSW Police has provided details of an IT initiative entitled “Electronic Exchange of Parole Board Information”, which seeks to computerise current paper-based exchanges of information between Police and the Parole Board.  It is understood the initiative will allow information relating to parole orders and variations to conditions to be sent to the Police and equally information relating to charges and convictions against parolees to be sent to the Probation and Parole Service and the Parole Board.  NSW Police believe that “consideration should be given to adding automatic notification of AVO matters” and to “an option being added when creating an event within COPS for automatic dissemination to Department of Corrective Services/Probation and Parole Service.”

Recommendation 7: The Police IT project “Electronic Exchange of Parole Board Information” should be given priority to ensure automatic electronic advice to the Probation and Parole Service and the Parole Board of the arrest and charging of any parolee.

Service of Police Brief

McEachern appeared before a magistrate on 3 February by video link when bail was again formally refused and the Police ordered to serve their brief of evidence by 28 February.

It is important to note here the history of the service of the Police brief on the defendant and the considerable number of adjournments necessary in this case.  

· 6 March – fresh orders made to serve brief by 20 March with the defence to reply by 3 April.  The Magistrate warned that if a brief was not served by 20 March McEachern could apply for dismissal of charges.

· 11 March – Police serve part of brief.

· 3 April - In view of the non-service of the Police brief the magistrate released McEachern on bail on certain conditions including “reporting to the Probation and Parole Service at Liverpool by 4pm on 7 April and then as directed”.  A further condition was that any breach of these conditions would automatically revoke bail.

· 24 April – further order for balance of brief to be served by 15 May.  

· 15 May – further order for balance of brief to be served by 29 May.

· 22 May – remainder of the brief, including video and transcript, was served on defendant.   

There is no information provided to explain the considerable delay in the presentation of the Police brief, which ultimately comprised:

· Statements of the relevant officers

· Video recording and transcript

· Relevant firearms evidentiary certificates

It is noted that the police officers’ statements were prepared in early February.  The weapons, which required preparation of evidentiary certificates for court, were not sent for such certificates until 27 March and the certificates were dated 9 May.

Recommendation 8:  Consideration needs to be given by NSW Police to improving work practices to ensure early preparation of the Police brief of evidence and in particular the submission of any relevant items for forensic identification or testing as soon as practicable after an arrest has been made.

Parole officer case notes indicate that the Probation and Parole Service was aware in February that McEachern had reoffended and was in custody.  On 9 April a letter was sent to his home address directing him to attend a meeting with the parole officer on 16 April.  The notes record that he failed to attend that meeting.  This action flowed from the notification of his possible breach of parole, that is, the laying of charges against him.  A second letter was sent on 16 April to McEachern scheduling an appointment for 1 May 2003. 

It is important to note that the Probation and Parole Service had a policy of not reporting breaches relating to non-supervised parolees to the Parole Board.
  Rightly the Commissioner has indicated that this policy is currently being reviewed.
 

McEachern attended the meeting on 1 May and was given a direction to attend again at a meeting on 14 August.  It appears the Probation and Parole Service was initially unaware that on 3 April the magistrate had released him on bail on certain conditions including “reporting to the Probation and Parole Service at Liverpool by 4.00pm on 7 April and then as directed.”  As he was being released from custody Corrective Services would have known the details of his bail release.  McEachern failed to report as directed by the magistrate.  He effectively breached the conditions of his bail, set by the Magistrate on 4 April by not reporting.  No notification of this breach was made to the police/court.  In accordance with the magistrate’s order this may well have lead to the automatic revocation of McEachern’s bail. 

The court appears to have been confused as to the role of the Probation and Parole Service in supervising bail conditions and this is discussed in detail later in this report (see pages 25-26).

Recommendation 9:  The Probation and Parole Service should be required to report a breach of parole conditions to the Police and the Parole Board immediately it becomes aware of the breach.

NSW Police provided the Director of Public Prosecutions with a substantial part of the brief on 29 April and subsequently the DPP officer, with carriage of the matter, identified concerns relating  “to the search of the vehicle and the bag containing the weapons and to the admission allegedly made to…(Police officer)…prior to the video recording equipment being activated.”
 

Although the court has discretion to admit such evidence, it is most unlikely that the failure of the police officers to observe the requirements of the law would be condoned by the court. It is also a relevant consideration that the only material evidence of the crime was the proceeds of the unlawful search. Further, the only evidence of exclusivity of possession (required by Filipetti’s case
), an essential element of the crimes, was certainly inadmissible due to the failure to video record the alleged confession and the questioning of the suspect after arrest and detention without charging. 

The Charge Negotiation     

At this time it is clear discussions occurred, which ultimately resulted in a charge negotiation.  The result was that the charges 5,6 and 8 were withdrawn and charges 1,2,3,4, 7 and 9 were dealt with summarily.

The Police informant and the DPP officer had a good working relationship
 and it is noted that the DPP officer specifically sought from the Police informant further statements or information to address his concerns.
  Following this the Police informant 

“had cause to speak with McEachern’s defence regarding another matter.  During this conversation the Police informant was informed  that McEachern would plead guilty to possessions of the firearms if the matter was determined in the Local Court.”

This information was provided to senior police officers and the decision taken to accept the plea and the DPP officer was asked to have the matter dealt with at the Local Court.  The Director of Public Prosecutions, “unaware of the events”
, commented in his submission:

“I reiterate my observation of 10 October 2003 that my Office did exceedingly well to negotiate guilty pleas on all six matters that were capable of being dealt with in the Local Court.”

The significant question here is whether there is or should be a role for the Police to negotiate or approve of any charge negotiation which might be made where offences have been already referred to the DPP for prosecution.  The plea was accepted after the DPP request for further supporting information to address the perceived evidentiary deficiencies. The Police submission indicates that the primary reason for the Police informant accepting the pleas was:

“that the Local court had sufficient sentencing options available to it to adequately deal with the level of criminality (i.e. maximum sentence of 2 years imprisonment – 3 years on cumulative sentences).  This would seem appropriate considering he had only received a 3 year sentence for robbery with a dangerous weapon.”

The fact is that the election to deal with these matters summarily had the effect of ensuring that the Court was unable to sentence McEachern to any term of imprisonment beyond the conclusion of his current parole period.  It is noted that that period ended on 13 December 2003 and the court was sentencing McEachern on 18 September. 

Section 58 of the Crimes (Sentencing Procedure) Act 1999 limits the length of sentences that can be imposed by magistrates.  Since McEachern was already serving parole for the balance of a 3 year term, the only custodial penalty the magistrate could impose would be to serve the new sentence concurrently with the balance of his parole period (approximately 3 months).  Amendments, which commenced on 14 February 2004, have been made to section 58 to allow magistrates to accumulate sentences up to 5 years.  This would have allowed the magistrate to impose a further term of imprisonment and therefore addresses one immediate constraint facing the magistrate in this case.

However, there remains an issue for further consideration.  The fact is that a magistrate cannot impose an effective term of imprisonment on a person, who is nearing the end of their parole period (where the total sentence matches the statutory maximum, now 5 years) and commits an offence prosecuted in the local court.  Consideration needs to be given to ensuring a magistrate can impose an appropriate punishment in such circumstances.  

Whilst the purpose of the provision is to ensure serious offending is dealt with in the higher criminal courts, it has the effect of treating offences committed on parole as a continuation of the original sentence.  Where offences are committed towards the end of the parole period this can severely limit the magistrate’s sentencing powers.  The current provisions place a great responsibility on the Director of Public Prosecutions should he elect to deal with serious indictable matters in such circumstances in the Local Court rather than on indictment in the District Court.

Despite the role of the DPP to manage this election, the underlying problem remains with section 58.  For any offender, who is serving a term of imprisonment of 5 years or more and offends during that sentence, a magistrate’s powers are constrained from imposing any increased term beyond the expiration of the current term.  This problem becomes more acute the nearer an offender is to the end of the term of imprisonment.  

Whilst it has been correctly indicated that the magistrate in McEachern’s case would have had increased sentencing powers had the extension of section 58 to 5 years been in force, the fact is McEachern could have been serving a current sentence of 5 years and the magistrate would have been in precisely the same difficulty.  The problem appears to be that the limit relates to the term of the original sentence rather than the unexpired portion of the sentence.  Perhaps the section 58 limit imposed on magistrates should run from the time of sentencing for the later offence to the end of the original term of imprisonment.  This is an issue best considered by the Criminal Law Review Division in consultation with relevant stakeholders.

Recommendation 10: Section 58 of the Crimes (Sentencing Procedure) Act 1999 should be reviewed with a view to enabling a magistrate to impose an appropriate sentence for an offence committed by a parolee or a prisoner serving a current term of imprisonment.

As noted above the charge negotiation discussions took place between the defendant’s legal representative and the Police.  It is simply inappropriate that any charge negotiation discussions were undertaken by the Police in relation to indictable offences which had been referred to the DPP.  The officer who had the conversation with McEachern’s lawyer should have referred the lawyer to the DPP officer.  A clear misunderstanding by the officer of the sentencing options available to the court highlights the need for these matters to be left to the DPP. 

Recommendation 11:  Where indictable charges have been referred to the Office of the Director of Public Prosecutions police officers should not engage in any discussions with the accused or his or her representatives relating to plea or charge negotiations.  Any approaches of such a nature should be referred to the DPP.

In this case before accepting the proposed plea it would have been sensible for the DPP officer to obtain from the Police the further information he had sought relating to the circumstances of the seizure of the weapons.  Whilst it is clear there did exist further evidence, whether this could have supported a reasonable suspicion, justifying the search of the vehicle, is speculative.  Nevertheless, the DPP should make its requisitions for further information or evidence and the Police should respond to those requisitions before any decision is made to amend charges or accept pleas to lesser offences.  The need for this information and any disputes on evidence to be settled, before any decisions are made, is supported by Assistant Commissioner Morgan in his submission.  

Mr Cowdery states:

“…the problems associated with the brief of evidence are essentially practical matters for the Police to address.  My office does not have an investigative function and, in a matter such as this, could not usefully have requisitioned further inquiries to remedy the problems.  The deficiencies were created as the police action proceeded and could not later be undone.”

In any event in this case the DPP officer did think the matter might be remedied as he did make requisitions of the Police for more information.  The DPP clearly has an important role in this area and every effort should be made to ensure the Police provide and are aware of the information necessary to support a successful conviction.  It goes without saying that integrity and transparency are also critical and improper conduct should neither be condoned nor hidden.  However, important information may not have been included in the Police brief and that is the focus of these comments.

Recommendation 12: Whenever a plea or charge negotiation is being considered by the DPP, the DPP should have in its possession all the information that is available from the Police, including answers to any requisitions.  This rule should be rigorously applied where the DPP is considering accepting a plea, which would have the effect of seriously diminishing the level of criminality of the original offences.  

Of course, requisitions to the Police will be unnecessary where a comprehensive brief has been prepared in the first place.  NSW Police has instituted a brief review system. 

 “As a result of this particular matter, a review of the procedures in relation to Brief Handling and Brief checking functions was conducted.  This resulted in a new edition of Brief Handling SOPs being developed which ensures that the specialist legal officers of SCC Legal are integrally involved in the quality assurance in relation to every prosecution instigate (d) by SCC.”



Recommendation 13:  After a period of operation NSW Police should review the new quality assurance procedures for brief preparation in consultation with the Director of Public Prosecutions to ensure the quality of briefs is acceptable.

 It is interesting to note that in the plea negotiation ultimately accepted McEachern pleaded guilty to three separate offences of possession of an unauthorised firearm which of themselves would constitute the strictly indictable offence of possess more than 3 unauthorised firearms including prohibited firearm.  This offence must be dealt with on indictment in the District Court but it was, in fact, withdrawn.

The Review has not been provided with copies of any file notes or documentation made by the DPP officer or with any notes of the discussion which took place between the DPP officer and the informant.   The DPP in his response to a draft of this report has quoted some file notes made by the DPP officer and whilst these are somewhat cursory they appear to suggest the DPP officer negotiated the plea with McEachern’s solicitor.  This is at odds with the Police submission to the review.  In any event it is important for a detailed documentary trail to be maintained in relation to such matters. 

Where there are concerns as to the strength of the evidence and/or negotiations on charges there should be a proper written analysis of the available material prepared and placed upon the DPP file.  Preferably there should be an internal mechanism for review and for quality control in relation to any decisions subsequently made.  Proper written documentation of such matters will ensure probity and integrity in the decision making process within the DPP and in its contact with other criminal justice agencies.

Recommendation 14: The DPP should review existing systems of record keeping and quality control to ensure files are professionally maintained and decision-making is transparent, ethical and accountable.

It is important for Police officers to be aware of the results of prosecutions for which they have collected relevant evidence.  The DPP officers should, as a matter of practice, ensure there is feedback to police informants on a case and in particular any findings or observations made in relation to any aspects of the collection of evidence or admissions.  The DPP has advised that “police informants do receive feedback in matters”
 and it is important this also occurs following court determinations as well.

The DPP and NSW Police do have liaison committees that meet regularly.  It is important that these committees ensure regular review of the systems, manual or electronic, for the exchange of information and briefs.  Any systemic deficiencies noted by either the Police or the DPP should be placed on the agenda of these committees for discussion and resolution.  There may also be benefit in the DPP making its officers available as presenters for Police educational courses relating specifically to the requirements for successful prosecutions.

Recommendation 15: The current Liaison Committees, comprising the DPP and Police officers, should regularly review processes for exchange of briefs and information as well as identify areas for improvement or reform.  Reports of the proceedings and findings of the committees should be provided to the DPP and the Police Commissioner.

Court decision

McEachern pleaded guilty to charges 1, 2, 3, 4, 7 and 9 and they were dealt with summarily before the Local Court on 18 September.  The proceedings were not lengthy, primarily focusing on the defence submissions on sentencing.  Although this was not peculiar to this case it is interesting to note no comment was made by the prosecutor on any of the matters put forward by the defence.  The court on 18 September also had before it a pre-sentence report from the Probation and Parole Service, which was particularly supportive of McEachern and his alleged readjustment to community life.  This report referred to his having held a managerial position in the family business, full-time employment, a stable relationship with his girlfriend and residing at his parent’s house.
  His girlfriend had also advised the Parole officer that she was pregnant although this was not reported to the court.

Interestingly by 14 October in a conversation with another Parole officer he indicated he was no longer employed in the family business, he would not be living with his parents, had broken up with his girlfriend 3 weeks earlier and she had terminated the pregnancy.
  The day before he had indicated to another parole officer, who refused him permission to leave the State to attend a bikie event, that “we should expect him in court since he is going to bash somebody.”

Original sentence for armed robbery – supervised or unsupervised?

The judge, who sentenced McEachern in relation to the original armed robbery offences, indicated she felt it was appropriate for McEachern to receive a lengthy supervised parole period.

“I consider he would be well-served by an extended period of supervision upon his release on parole….Damien McEachern you are convicted and sentenced to a term of imprisonment of three years with a non-parole period of nine months.”

Why was the judge’s decision as to the parole period subsequently treated by Corrective Services and the Probation and Parole Service as an order for unsupervised parole?  It appears the practice is for the sentencing order of the judge to be transcribed and signed as correct by his or her associate.  In this case the decision was recorded thus:

“Damien McEachern you are convicted and sentenced to a term of imprisonment of 3 years with a non-parole period of 9 months….”

Clearly this did not accord with the judge’s intention for supervised parole and should have been corrected by the Associate or checked with the judge herself.  This document was then processed by the District Court Registry by the issue of a warrant of commitment.  On the basis of the above record a standard form of unsupervised parole order was prepared incorporating the standard parole conditions prescribed by the regulations under the Crimes (Administration of Sentences) Act 1999.  The document
 made no reference to the judge’s comments and thereafter McEachern was treated as having been sentenced to an unsupervised parole period.

The Crimes Legislation Amendment (Parole) Act 2003 has amended the Crimes (Sentencing Procedure) Act 1999 to provide that if a court makes a parole order under that Act and it does not impose conditions requiring the offender to be subject to supervision, the parole order will be taken to include such conditions unless the court expressly states otherwise.
  This amendment will ensure that offenders in similar circumstances to McEachern are not treated in future as “unsupervised parolees”. In this case his being treated as an “unsupervised parolee” created considerable confusion, lack of intended supervision and an absence of reporting of breaches of parole.

Recommendation 16:  The practice of associates certifying sentencing orders made by judges should be reviewed by the relevant courts and, if considered appropriate practice, associates should be reminded of the need to ensure absolute accuracy in such documentation.

Section 128 of the Crimes (Administration of Sentences) Act 1999 states that parole orders are subject to any conditions imposed by the sentencing court and any additional conditions imposed by the Parole Board. 

The Parole Board interprets the effect of sections 126, 158 and 159 as requiring all offenders serving a sentence of 3 years or less to be automatically released to parole and accordingly the Board does not exercise its powers under section 128 to impose any additional conditions.  Accordingly the Parole Board has indicated it was not in a position to review the Judge’s comments on sentence nor was the matter drawn to its attention.

There is no record of the proceedings in the Board’s decision to continue his parole once his offences came to the notice of the Board.  At the time of this hearing, Board meetings were not transcribed or sound recorded and there was no statutory requirement to provide reasons for decisions. 

The Board had a general duty to operate in accordance with the provisions of section 135 which sets out the duties of the Parole Board.  It provides that the Board must not make a parole order unless it has decided the release of the offender is appropriate having regard to the principle that public interest is of primary importance. The following relevant considerations are listed in the section:

· Any relevant comments made by the sentencing court

· The attitudes expressed by the offender

· The offender’s conduct to date

· Ability to adapt to normal lawful community life

However, at the time there was no mandatory requirement specifically directing the Board to have regard to those considerations when making a decision. 

This lack of transparency and accountability was recognised and addressed in amendments to the Crimes (Administration of Sentences) Act 1999 which commenced on 3 November 2003.

“The Government considers that the Parole Board should be fully accountable for the decisions it makes…New section 131A provides that if the Parole Board makes a decision to release or not release an offender on parole the Board must cause reasons for its decision to be recorded in its minutes. New section 131A also provides that, in giving its reasons, the board must have regard to the principle and matters listed in section 135.”
   

Parole Board Decisions

The first notification to the Parole Board of McEachern’s offending occurred by virtue of contact by a journalist prior to an article on McEachern appearing on 10 October 2003 in the Daily Telegraph.  That article reported the Parole Board as indicating it had not received a report in relation to McEachern.
  The material provided by the Parole Board does not indicate what occurred subsequent to that contact.

At the Board’s scheduled meeting that day, without notice to its members, an additional item was added to the agenda, namely, the McEachern matter.  The Board requested a report and material urgently from Corrective Services.  The Police representative, who did not attend the meeting, has indicated he was not aware the matter was listed and as the legislation does not require the presence of both the Probation and Parole representative and the Police representative no alternative representative attended.

The Dalton Inquiry into the Parole Board has considered the composition and role of the Parole Board.  NSW Police indicated they had submitted to the Dalton Inquiry that a quorum for a Parole Board meeting should require the presence of the Police representative.  It is not clear from the Dalton Report that this issue was considered but it would appear to be unnecessarily prescriptive.  Perhaps the issue is best addressed by NSW Police ensuring its representative is in attendance.  The absence of the Police representative on 10 October 2003 may not necessarily have changed the outcome.

The Chairman of the Parole Board has indicated:

“…there was a paucity of confirmed facts and no professional assessment of Mr. McEachern’s situation by the Probation and Parole Service, in the material presented to the Board on 10 October 2003.”
  

Given the material was only requested that day it is unsurprising that the probation and Parole Service was unable to prepare such material.  The Board determined not to revoke parole.  The Board’s decision was based on the following consideration:

“The first was that the offender had only two months to serve to complete the full term of his original sentence.  Second, there was only one instance of non compliance with his parole order in the two years that he was at liberty in the community.  The Board was also aware, as no doubt was the Magistrate, that Mr McEachern had spent over two months in custody in respect of these offences before appearing in Court on 18th September 2003.”
 

On 16 October the Parole Board confirmed its decision of 10 October not to revoke parole but to impose supervision by the Probation and Parole Service upon McEachern.  

As noted above in discussions with the parole officer on 13 October McEachern sought permission (as he was then under supervision as a consequence of the Board’s decision on 10 October) to leave the State to attend a bikie related event in Queensland but permission was denied.  He indicated he expected to return to court because he was “going to bash someone.”  In addition on 14 October the Probation and Parole Service became aware that his situation as presented to the court in September had dramatically changed in that he was no longer employed in the family business, was not living with his parents, was relocating to the Parramatta area and was no longer with his girlfriend.  These matters were drawn specifically to the Board’s attention in the submission of the Commissioner of Corrective Services dated 15 October, who strongly argued for revocation of parole.

On 16 October the Board not only had the Commissioner’s submission but advice that McEachern was due to appear in court on 21 October 2003 charged with the offence “Class A Motor Vehicle Exceed Speed > 45kmph” committed on 5 April 2003

The Chairman of the Parole Board indicated that the principal reason for the Board’s decision was:

 “Rightly or wrongly, the Board was also guided by precedent and the advice of previous judicial members, that if an appropriately constituted Court, aware of all the facts, had not determined that a custodial sentence was appropriate, that the Board in the absence of other factors, should not pursue revocation action.”
  

It is difficult to imagine when, if that were the Board’s policy, parole would ever be revoked except where the parolee committed an offence, was convicted and sentenced to a period of imprisonment.  This would appear to be a total abrogation of the statutory responsibility placed on the Board by section 135 of the Crimes (Administration of Sentences) Act 1999 to have regard to a range of matters including whether the parolee has “adapted to normal lawful community life”.

Indeed this policy was clearly not known to Magistrate Johnson and probably the magistracy and judiciary generally were unaware of the policy.  Magistrate Johnson clearly believed that notwithstanding his imposition of fines, the Parole Board could still revoke McEachern’s parole:

“You were on parole at the time and that’s an aggravating feature and the Parole Board will have to determine whether to do something about these matters today or not, but that’s a matter for the Parole Board.”

In relation to his Board’s policy the Chairman of the Board in his submission indicated: 

“Personally I do not support this perspective, as I believe that each case must be considered on its individual merits.  I also believe that the provisions of S135 (1) of the Crime (Administration of Sentences) Act 1999 which requires the Board to have regard to the principle that the public interest is of primary importance, not only applies to the grant of parole but also to the Board’s deliberations when revocation action is being considered.

In order to address this issue I have consulted with the Minister and have initiated action to develop Parole Board Guidelines.  A preliminary meeting on the guidelines took place on Monday, 1st December 2003.  The framework, which was developed at this meeting will be discussed on 19th December 2003 at the Board’s half-day policy meeting and finalised at a two day conference which is scheduled for 1st and 2nd March 2004.”

In this particular case it is clear from the material provided by the Parole Board that the issue of revocation was decided in accordance with its established policy rather than through the exercise of the discretion required by the Act.

Recommendation 17: The Parole Board should revoke its policy not to pursue revocation of parole where a parolee has committed an offence but not been sentenced to a custodial sentence.

Recommendation18: Any policies or guidelines adopted by the Parole Board should reflect the obligations imposed upon it by section 135 of the Crimes (Administration of Sentences) Act 1999.

Recommendation 19: Where the Parole Board has adopted any policies or guidelines these should be published and in particular drawn to the attention of the Judicial Commission of NSW, all judicial officers and the NSW Police.

There were clearly grounds for revocation of parole. The offender, on parole for armed robbery, had been convicted of possessing military style assault rifles. The offender pleaded guilty and offered no explanation as to the origin or purpose of these weapons and no plausible reason for possessing or transporting them. The offender had also been charged with a serious traffic offence (exceeding the speed limit by more than 45 kph) a short time after being released from bail on the firearms offences. 

It is interesting to note that McEachern’s negative traits and anti-social characteristics began to manifest almost immediately after McEachern was put on a supervised parole order. It is open to speculation as to whether earlier intensive supervision, at least after his release on bail (as appears to have been envisaged by the court which ordered him to attend the Probation and Parole Service as directed), would have detected these tendencies at an earlier stage. At the very least, it would have provided a more detailed and objective assessment of the offender and his rehabilitation progress.

It will be recalled that notwithstanding the Court’s direction when setting bail on 24 April that McEachern report to the Probation and Parole Service there appears to have been very little supervision between that date and his appearance for sentencing in September.  This appears to be because the Probation and Parole Service regarded the Court’s April order as a request for a pre-sentence report.  Effectively he was not under any supervision of the Service at all either before or after his court appearance.  It was only when the Parole Board ordered supervision on 10 October that he came under the Service’s supervision. 

In relation to the gun offences McEachern was effectively an unconvicted offender.  The Probation and Parole Service in its memorandum on Bail Supervision Policy dated 4 November 2003 states:  

“Varying work practices have evolved and current policy is unclear on the provision of bail reports for unconvicted offenders…. The Service does not have the resources, nor is it funded, to provide assessments or supervision of offenders who may be remanded on bail but who are not yet convicted…. When bail supervision is requested on unconvicted offenders, the District Manager should promptly advise the Court of the policy of the Probation and Parole Service.”

Whilst the Senior Assistant Commissioner, Community Offender Services and Corporate Counsel for Corrective Services express
 a very precise understanding of the role and services of the Probation and Parole Service it is clear this is not shared by others, including the magistracy and the judiciary.  Indeed as noted above the Service itself acknowledged in November 2003 that its policy on bail supervision was unclear.

Whilst the court believed McEachern was under bail supervision he was not and as an unsupervised parolee the Parole Board was not notified by the Probation and Parole Service of his coming to their attention.  Better communication between justice agencies and the courts is essential to ensure the community’s interests are protected and there is a clear understanding of practices or policies in place.

It is not an uncommon practice for magistrates and judges to order an offender to be assessed or subject to the supervision of the Probation and Parole Service.  Whilst it is important to allow the Service considerable discretion, to ensure appropriate levels of supervision are imposed, there needs to be improved communication with judicial officers on the role, policies and practices of the Probation and Parole Service.

Recommendation 20: The Probation and Parole Service should regularly disseminate its guidelines, outlining its role, policies and practices relating to offenders referred for assessment or supervision, to the NSW Judicial Commission and judicial officers.

Supervision over a period of time may have improved the credibility and accuracy of the material presented to the sentencing court in the Pre-Sentence Report.  Indeed, as noted above, recent changes would have required McEachern to be treated as a supervised parolee.  The Report, as presented, was largely based on the uncorroborated statements of the offender, his father (who was also allegedly his co-resident and employer) and his girlfriend. The three painted a picture of a reformed young man living with his parents, in a responsible 7 day per week job (thus unable to be considered for community service and providing good reason for not imposing a custodial sentence) and in a stable relationship with an expectant spouse. 

Within a few weeks of sentencing and parole supervision, he had left his home, left his employment, left his girlfriend who had terminated the pregnancy and was demanding to be permitted to travel interstate to attend bike club social functions.

The material provided to the review does not indicate that there was any objective material to verify the offender’s alleged personal circumstances, or that any was sought. For example, residence and employment can be easily verified by tax returns, bank statements, medical certificates, pay slips, motor vehicle logbooks, job sheets or letters from government agencies. It is common practice to have to produce this kind of material for such things as hiring a video movie or borrowing a library book. It would not be especially onerous to require offenders to produce proof of the information that will be supplied to the court and the parole board to make decisions about sentencing and parole.

In response to recommendation 21 below the Probation and Parole Service stated: 

“The commentary relating to this recommendation shows an ignorance of what is possible during a limited enquiry and report writing process with this particular population.  A great many, if not the majority, of offenders have few if any of the trappings of an organised lifestyle.  Many do not have (and never have had) drivers’ licences or tax\returns or records of the kind stated.”  

Yet the Service’s own “Guidelines for Intervention & Service Delivery” provide: “information required for formulating any assessment should be verified where possible.”
  McEachern did in fact have these “trappings”; he had a driver’s licence and was in employment yet those matters were not used to verify the matters put to the court.

Recommendation 21: To the extent that it is practicable, parole officers should make every effort to ensure that objective verification of an offender’s circumstances is included in reports presented to courts and the Parole Board.

The Commissioner for Corrective Services has proposed that a standard condition of parole should be that an offender must not be a member of, or have any association with members of, an outlaw motor cycle gang.  This is a matter which, no doubt, has been submitted to the Minister for Justice for consideration.

Failure of DPP to consider an appeal

When the matter received considerable publicity the NSW Attorney General wrote to the Director of Public Prosecutions on 14 October 2003 seeking his consideration of an appeal.   Mr Cowdery explains:

“I received your letter by fax on 14 October 2003 and, as in the usual course, forwarded it to my Advisings Unit for consideration and first report on the prospects of an appeal.  Regrettably, your letter did not reach that Unit until 30 October 2003.  I say “regrettably”, because the period in which an appeal could be lodged expired on 16 October 2003.

I had assumed that the Advisings Unit would receive the letter on 14 October 2003.  It seems that an unusual oversight in the normal procedures within my Office prevented that from happening.  I am undertaking action that will reduce the risk of that happening in the future.  I also share responsibility by not having taken sufficient action to impress upon others the urgency of consideration of the matter and by not having followed up the matter on 15 or 16 October 2003.”

This letter gives rise to two significant issues.  First, is there no automatic system within the DPP’s office for considering whether sentences are appropriate to the criminality of the offences concerned?  The DPP has indicated that there is such a system and 

“All lawyers in this Office involved in sentence matters (whether solicitors or Crown Prosecutors) are already required to assess the adequacy of the sentence imposed.  That requirement is emphasized in training manuals, training lectures, MCLE lectures, the DPP Prosecution Guidelines and Office research materials, all of which are to be found on the DPP Intranet and are readily accessible by all members of staff.”
  

There is no evidence, in the McEachern case, that this occurred or if it did that there was any documentation of the consideration given to the matter of an appeal within the statutory time period for lodging an appeal.  

It is accepted that a lengthy detailed analysis of the appropriateness, or otherwise, of a sentence in every case would be time consuming and unnecessary.  However, if time has actually been spent considering the issue (as the DPP requires) it is hard to see why the prosecuting officer could not make a note on the file of his or her assessment that an appeal should not be made.  The DPP has advised “if a lawyer considers a sentence to be appealable, or is likely to attract significant public interest, a written report is provided promptly to my Chambers for determination of whether an appeal should be instituted.”
  Again there is no evidence in the McEachern case that the question of an appeal was considered either initially or subsequently when the matter attracted considerable public interest.  Had that occurred and a report then submitted to the Director, the mishandling of the request for a report would not have had such a grave consequence.

Second, is there no system for recording requests or correspondence and ensuring deadlines and/or replies are made?  The DPP has advised he has formal procedures for maintaining a correspondence and document tracking system and that action has been taken to reduce the risk of that (the oversight) recurring.
 

NSW Police has expressed concern that no appeal was lodged because of perceived flaws in the Police brief
 but clearly as can be seen from the DPP’s letter that was not the reason.

Recommendation 22: The DPP should ensure all prosecuting officers record their assessment of whether the particular sentence imposed was appropriate to the level of criminality involved and whether an appeal should be considered.

Recommendation 23:  The DPP should review the current procedures (whether manual or electronic) for ensuring his office maintains an effective correspondence and document tracking system.  

This review has identified a range of systemic issues specifically relating to search warrants, admissions by offenders, charge negotiation, documentary procedures, timely transfer or sharing of information between agencies and policies and procedures.  Those matters relating generally to parole orders, supervision of parolees and revocation of parole have either already been addressed by Government legislation or administrative action or are currently the subject of the Dalton Inquiry or Departmental review.  

The review’s final recommendation is directed to ensuring that such a review as this one becomes, at least, an annual exercise directed to identifying problems and opportunities for improvement in the operation of the justice system.

Recommendation 24:  In view of the significant issues identified during this review and changes already implemented as a result of earlier scrutiny of this case there should be a system for review of cases from time to time from arrest to the end of any sentence or parole period.  The review should focus on justice agency actions and seek to identify opportunities for improvement or reform.  The next review should be undertaken towards the end of 2004 and the report should be considered by Criminal Justice System CEO’s group who will ensure appropriate action is taken.
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