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1.
Background

The Sporting Venues (Offender Banning Orders) Act 2005 (“the Act”) was proclaimed and commenced on 18 November 2005. 

The Act was introduced following a series of violent incidents at soccer matches in 2005. In particular, there had been two violent confrontations between supporters of rival soccer teams involving the use of weapons such as flares, fence palings, fireworks and pipe bombs.

Following those incidents an independent inquiry into dealing with violence at sporting matches was conducted by Soccer NSW. At the completion of the inquiry a report was published recommending the introduction of banning orders for offenders at sporting fixtures as a means of dealing with such incidents and as a deterrent to ‘hooligan’ behavior.

The second-reading speech for the Sporting Venues (Offender Banning Orders) Bill states that the object of the legislation is to “prevent violence and disorder at sporting events by establishing a sports banning orders regime in New South Wales. These orders will provide for a court to ban persons from attending or being near specific sporting venues where they have been found guilty of certain offences involving violence and disorder at, or in connection with, certain sporting events”.

The effect of a banning order is to prohibit the subject from entering, or coming within the vicinity of, a particular sporting venue or class of sporting venues, while a sporting event is being held.

The Review has not identified any banning orders made under the Act.

2.
Outline of the Act

The Act is divided into three parts. 

Part 1 - Preliminary
Section 3 contains definitions. 

“Banning order” is defined to mean an order made under Part 2 of the Act.

“Sporting event” is defined to mean a sporting event at a sporting venue at which a fee is charged, or for which membership of a club or association is required, for admission to the venue (or both). This definition limits the application of the Act so that it only applies to commercial sporting events.

“Sporting event offence” means any of the following offences if the offence occurred at or in connection with a sporting event: 

(a) an offence involving an act of actual or threatened violence;

(b) the offences of riot and affray under the Crimes Act 1900;
(c) the offence under s 20D of the Anti Discrimination Act 1977 of serious racial vilification;

(d) the offence under section 11B of the Summary Offences Act 1988 of having custody of an offensive implement in a public place or a school;

(e) any offence under the Crimes Act 1900 relating to malicious destruction or damage of property;

(f) any offence of attempting, conspiring or inciting to commit, or aiding, abetting, counselling or procuring the commission of any of the above listed offences.

Part 2 - Banning Orders

Section 4 – Making of banning orders

A court can issue a banning order after finding a person guilty of a sporting event offence in addition to any other penalty that is imposed.
 

A banning order may only be made if the court is satisfied there are reasonable grounds to believe that making the order will prevent violence or disorder at or in connection with any sporting event.
 Both “violence” and “disorder” are specifically defined in this section and include threatening behaviour, threatening words (including in written form) and inciting hatred. 

For the purposes of deciding whether to make an order under section 4, courts may have regard to evidence led by the prosecution and defence, including evidence which was inadmissible in the proceedings for the substantive offence.

Section 5 – Effect of banning order

A banning order may prohibit a person from entering a sporting venue for the purpose of attending a sporting event, or from coming within the immediate vicinity or a specified distance of a sporting venue, while a sporting event is being held. A banning order can be imposed in relation to a particular venue or class of venues or in relation to all venues hosting a class of sporting event. 

Section 6 - Duration of banning order 

A first banning order can have effect for a period of up to five years, and any subsequent orders can have effect for up to ten years. If banning orders are made in addition to a sentence of imprisonment, the court can direct that the banning order commence upon the person’s release from detention.

Section 7 – Special provision – appeals solely against banning orders made by the District Court

Any appeals to the Court of Criminal Appeal relating solely to the making of a banning order by the District Court, are to be determined by a single judge of the Supreme Court.

Section 8 - Revocation of banning orders 

Where a banning order has had effect for at least two-thirds of its specified duration, the person subject to the order may apply to the court that made the order for its revocation. In making a decision whether to revoke an order, the court must have regard to: the person’s character; their conduct since the order was made; the nature of the conduct that led to the making of the order; and any other circumstances that appear relevant. If an application under section 8 is refused, no further application can be made within 6 months.

Section 9 – Offence of contravening a ban

A person who contravenes a banning order is guilty of an offence, the maximum penalty for which is 50 penalty units and/or imprisonment for six months. 

Part 3 - Miscellaneous 

Section 10 gives effect to the savings, transitional and other provisions contained in Schedule 1 of the Act. Of significance, banning orders can only to be made in relation to offences committed after the commencement of the Act.


Section 12 provides for the review of the Act in five years to determine whether the policy objectives and terms of the Act remain valid and appropriate.

3.
Conduct of the Review

The Review was conducted by the Legislation, Policy and Criminal Law Review Division of the Department of Attorney General and Justice. Letters seeking input on the operation of the Act and whether its policy objectives remain valid were sent to key stakeholders in early September 2011. Sporting venue operators and sporting bodies were also invited to provide information on their usage of banning orders under the Act and any alternative banning systems they have in place.  Notices seeking input on the Review were placed in The Daily Telegraph and Sydney Morning Herald newspapers on 14 September 2011. A list of responses is contained in Appendix 1.

4. 
Summary of submissions regarding use of banning orders

In their submissions both the Chief Magistrate of the Local Court and the Director of Public Prosecutions advised that they were unable to identify any instances of a banning order having been made. The Chief Magistrate advised that “few Magistrates report having dealt with proceedings relating to a sporting event offence in which a banning order was sought or made”.

NSW Police have advised that they are not able to identify any instances of a banning order having been made. Further, a search of the Computerised Operational Policing System could locate fewer than five matters where it appeared that a banning order had been flagged or sought, however, none of those matters resulted in an order being made.

The submissions from sporting venue operators and sporting bodies (hereinafter referred to as “sporting bodies”) indicate that none of the respondents had ever sought a banning order pursuant to the legislation. 

Discussion

It does not appear that, in its six years of operation, any banning orders have been made under the Act. The sentencing statistics retained by the Judicial Commission confirm that there have been no instances of any persons having been prosecuted for the offence of breaching a banning order.

5.
Summary of submissions regarding alternative banning schemes

All of the sporting bodies who responded to the Review have their own systems in place for banning persons who offend at the events they administer. 

The Sydney Olympic Park Authority (SOPA) advised in its submission that persons who purchase entry to venues under its control do so on the basis that they agree to abide by standard “conditions of entry”. Those conditions of entry include terms permitting SOPA to reject entry and ban persons from venues. The Sydney Olympic Park Authority Regulation 2007 provides SOPA with powers to enforce its conditions of entry as well as powers to ban persons in certain circumstances. A submission from ANZ Stadium, a venue within Sydney Olympic Park, confirmed that they have utilised this Regulation to issue banning orders in recent years.

The Football Federation of Australia (FFA) submission indicated that it has developed a comprehensive Australia-wide security program including provision for excluding or banning persons who engage in serious acts of disruptive behaviour. It appears that this system is also enforced by way of conditions of entry. The FFA advised that its security program has proven effective in positively modifying spectator behaviour and reducing incidents of serious disruptive behaviour. The FFA has not yet had to seek a banning order through NSW Police over and above its own banning processes. However, it would be prepared to seek such an order in appropriate circumstances and has made efforts to involve police in these types of matters in other States such as Victoria. 

Similarly, the Australian Rugby Union Limited (ARU) submission advised that whilst it does not have a particular system for banning persons, it can refuse entry to, or evict persons from venues where they have breached the ARU’s standard conditions of entry. The ARU notes that at rugby matches the venue operators and NSW Police are generally responsible for security, patron behaviour and liquor licensing.

Whilst no submission was received from the National Rugby League (NRL), the submission from ANZ Stadium confirms that the NRL has its own banning system in place and has issued banning orders using that system. It is understood that this system can result in a person being banned from all sporting venues where NRL matches take place and is enforced by way of a memorandum of understanding with NSW Police.

Discussion

Many of the sporting bodies who responded to the Review indicated a preference for their own banning systems over the legislative scheme. The views of sporting bodies are significant, as in the usual course a banning order will only be sought by police where a sporting body has requested it. Whilst it is possible for police to seek a banning order even where a sporting body does not want one, in reality this is likely to be uncommon. 

6.
Summary of submissions regarding issues of concern with the Act

Respondents to the Review raised a number of issues of concern with the legislation. A summary of the relevant submissions and discussion of the issues they raise is set out below:

6.1
Delay

Submission from SOPA

In its submission, SOPA noted that the banning system contained in the Act carries with it inherent delay because a banning order cannot be made until there is a finding of guilt for a “sporting event offence”. SOPA noted that the issue of delay is particularly acute for providers who hold events lasting for several sequential days (such as the V8 Supercars races, the “Big Day Out” music festival or NRL club series) where a banning order needs to be enforced rapidly in order to ensure that the individual who is causing trouble can be immediately removed from, and refused entry to, the venue.

Discussion

In many cases, the delay from the time of the offence to a finding of guilt, which would enable a banning order under the Act, will be a matter of months. A procedure involving such inherent delay is less desirable for sporting bodies than their own banning procedures, which can be administered immediately. The speed with which a sporting body can implement its own banning system also means that by the time there is a finding of guilt for a sporting event offence, there may already be a ban in place in relation to the offender. For example, in a recent matter where a banning order was declined by the court, the offender was already subject to a ten year ban imposed by the NRL. This may go some way to explain why so few banning orders have been sought.

The delay between the incident and a finding of guilt also increases the risk that there will be a breakdown in communication leading to the banning order not being sought at court. Matters proceeding through court are subject to a number of mentions and are handled by various people. A banning system administered by a sporting body may not carry such a risk.

The only way to alleviate the problem of delay would be to allow for a banning order to be made prior to a finding of guilt. LPCLR has considered the possibility of amending the Act to allow for orders to be sought on the laying of a charge for a sporting event offence. However, such a change would be inconsistent with the presumption of innocence, which is a fundamental tenet of our criminal justice system. Further, whilst it may reduce delay in an order being made, there could still be delay while police gather evidence and identify the offender before laying a charge. Even with this change the legislative scheme would still be slower to implement than the banning systems the sporting bodies are using. It is therefore unlikely that such a change would render the legislative scheme substantially more desirable to sporting bodies.

6.2
Consistency

Submission from FFA

The FFA noted that it administers venues and events in more than one state including competitions played on a national or international scale. In those circumstances, it is desirable to use a banning system which can be applied consistently across Australia and even internationally, rather than attempting to grapple with a variety of state based legislative banning schemes such as that contained in the Act. This was one of the reasons why the FFA had not utilised the legislative scheme. 

Discussion

This issue could only be resolved if all Australian jurisdictions implemented similar legislative banning schemes and systems for mutual recognition of orders. At present it appears that no other Australian jurisdiction has implemented such a scheme and it seems unlikely that this position will change in the near future. 

6.3
Flexibility

Submission from FFA

The FFA noted that the definition of “sporting event offence” in the Act does not capture all of the types of behaviour that they seek to prohibit at events they administer. As an example, the FFA noted that possession of a flare is not a “sporting event offence” under the Act and therefore cannot be subject of a banning order, yet it is one of the most common reasons for persons being banned under the FFA’s own banning system.

Discussion

It is clear that the sporting bodies’ own banning systems have a significant advantage over the Act because of their flexibility. As they are administered via conditions of entry, the behaviour which will trigger a ban are entirely at the discretion of the sporting body itself and conditions can be imposed as broadly and as responsively, as necessary to regulate behaviour at the particular sporting event. 

Whilst it may be possible to expand the definition of “sporting event offence” in the Act, it would be difficult to capture every type of behaviour that a sporting body may wish to prohibit as this could include activity that does not constitute criminal offending. It is therefore unlikely that any amendment of the legislation could make it as flexible and responsive for venue operators as their own banning systems.

6.4
Enforcement

Submission from NSW Office of Communities

The NSW Office of Communities raised concerns about enforcement of banning orders. In particular, the submission noted that it is difficult for venues to identify persons subject to a ban due to a lack of technology and appropriately trained staff at the majority of sporting venues in NSW. 

Discussion

It is unclear whether this issue is one which applies exclusively to the banning regime under the Act or to banning systems in general. There was no suggestion in any of the submissions received from sporting bodies that they have had difficulty enforcing their own banning systems. Presumably they could use the same methods and resources applied to their own banning systems to enforce court ordered bans. 

The Review notes that one enforcement drawback of the legislative regime is the need to communicate the making of a banning order to the relevant sporting body which would not be an issue under a sporting body’s own banning system. 

6.5
Deterrence

Submissions from FFA and Law Society

The FFA submitted that the Act should be retained on the basis of its deterrent value, particularly because of the offence provisions and applicable penalties. In its submission to the Review, the Law Society argued that the need for the legislation as a deterrent may have been overstated, particularly given how little it has been used.

Discussion

There is no evidence to suggest that the Act has had any particular deterrent effect thus far. Whilst the announcement and passage of the Act in 2005 received some media attention, in the absence of any banning orders having been made it is difficult to see how any ongoing deterrent message has been communicated to the general public. 

It may be argued that the fact that no banning orders have been made indicates that the Act is working, by preventing offending at sporting venues, however this is not supported by the evidence. Some submissions to the Review confirm that anti-social behaviour continues to occur at sporting venues but is being dealt with by sporting bodies own banning systems rather than by resorting to the Act.  It is more likely that the conditions of entry being imposed by sporting bodies, and the associated threat of banning for breach of the same, is providing a more immediate and formidable deterrent than the legislative scheme. 

7.
Conclusion

The purpose of the Review, as set out in section 12 of the Act, is to determine whether the policy objectives and terms of the Act remain valid and appropriate. The policy objective of the Act, as referred to in the second-reading speech, is to prevent violence and disorder at sporting events by establishing a sports banning orders regime. 

Preventing violence and disorder at sporting events remains a worthwhile objective, however, in the absence of any banning orders having been made, there is no evidence that the Act is contributing to that objective.  On the contrary, it appears that the prevention of undesirable behaviour at sporting events is being more effectively addressed via the various banning systems instituted by sporting bodies themselves. These systems have significant advantages over the legislative regime due to their responsiveness and flexibility.

This Review has considered whether the terms of the Act could be amended to make the legislative banning regime more responsive to the needs of sporting bodies and thereby increase the likelihood of its use. However, it seems highly unlikely that the Act could be amended in such a way that would make it as effective for sporting bodies as their own systems. It seems likely that sporting bodies will continue to utilise their own systems in preference to that contained in the Act and therefore it seems unlikely that use of the statutory banning regime will increase in the future. 

In the absence of evidence that it is likely to be used in the future, the only argument for retention of the Act is the deterrent effect of having it in place. However, there is little evidence that it is having any deterrent effect.

On the evidence examined by the Review there appears to be no demonstrated need for the legislative banning regime and in those circumstances it cannot be said that the Act is meeting its policy objectives. 

It is therefore the recommendation of the Review that the Act be repealed. 

ANNEXURE A

List of Submissions
Submissions/responses to the Review were received from the following individuals and organisations:

· Mr Lloyd Babb S.C., Director of Public Prosecutions

· His Honour Judge Graeme Henson, Chief Magistrate of the Local Court

· Mr Stuart Westgarth, President, Law Society of NSW

· Mr David Young, Acting Chief Executive Officer, Sydney Olympic Park Authority

· Mr Alastair McConnachie, Deputy Executive Director, The NSW Bar Association

· Mr Daryl Kerry, Managing Director, ANZ Stadium

· Ms Janett Milligan, Executive Director, Policy and Reform, NSW Office of Communities

· Mr Les Tree, Chief Executive Officer, Ministry for Police and Emergency Services

· Mr Duncan Tweed, Legal Counsel Regulatory, Football Federation of Australia

· Mr Nick Weeks, General Manager – Strategy, Corporate Affairs and Legal, Australian Rugby Union Limited
� NSW, Parliamentary Debates, Legislative Assembly, 13 September 2005, 17633-4 (T. Stewart, Parliamentary Secretary)


� Section 4(1) of the Act


� Section 4(2) of the Act


� Section 4(3) of the Act





